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Cases like State v. Osborn, decided by the 
Supreme Court of Kansas, will have a tend- 
ency to make malicious purveyors of libel- 
ous matter more cautious in their statements 
to newspaper reporters. It was held in that 
case that where the defendant dictates a 
slander or furnishes a malicious statement to 
areporter of a newspaper for publication, 
and with the intention and understanding 
that it will be published, and such 1eporter 
afterwards commits it to writing and causes 
itto be published as given to him, the de- 
fendant is responsible for the libel, although 
he may not see what is written until after the 
same is published ; and especially is this true 
in a case where the defendant subsequently in- 
dorses the publication as correct and adopts 
itas his own. It appeared that the reporter 
of a daily newspaper called upon defend- 
ant who was then Secretary of State of Kan- 
sas, in quest of news for publication, where- 
upon the defendant proceeded to state the 
defamatory words that were afterwards pub- 
lished in the paper and that were set forth in 
the information. The reporter reduced the 
statement which he had received from de- 
fendant to writing, using the exact language 
of the defendant, except, possibly, as to one 
or two unimportant words. The defendant af- 
terwards admitted the correctness of the re- 
port. Of course,a person who casually makes a 
false statement to another with no purpose or 
intention that it shall be written, printed or 
published, even though the other person be a 
reporter for a newspaper and the statement 
should afterwards be printed or published, 
will not be guilty of libel. On the other hand, 
it is well settled law that if a person know- 
ingly dictates a slander toa reporter for pub- 
lication, and knowing that it would be pub- 
lished, and it is afterwards published as given 
by him, he is responsible for a libel, and 
may be punished equally with the one who 
aided or united with him in making the same. 
Queen v. Cooper, 8 Q. B. 533; Clay v. Peo- 
ple, 86 Ill. 147; Adams vy. Kelly, 1 Ryan & 
M. 158; Clifford v. Cochrane, 10 Ill. App. 


Vol. 40—No. 10 





577; Wilson v. Noonan, 27 Wis. 508; Miller 
v. Butler, 6 Cush. 71; Townsh. Sland. & L. 
§ 115. 





The Harvard Law Review while commend- 
ing the decision of the Supreme Court of 
Missouri in the case of State v. Evans, offers 
a mild criticism of some of the language of 
Judge Sherwood who delivered the opinion. 
The decision there was that one whose life has 
been threatened may arm himself and know- 
ingly go into the vicinity of the threatening 
party ; and that the mere fact that he does so 
in the expectation of being attacked will not 
deprive him of the right to take life in self- 
defense. This conclusion was a sound one 
and the Review so admits, conceding that a 
man may surely go where legitimate business 
calls him, although he knows he is likely to 
be attacked. But exception is taken to the 
broad statement of the court to the effect 
that the fact that defendant expected an at- 
tack did not abate one jot or tittle his right to 
arm himself in his own proper defense, nor 
to go where he would, after thus arming him- 
self.’’ The Review asks the question whether 
the right to go where his enemy was, in such 
case, might not be made dependent on 
whether some legitimate business called him 
there. ‘‘It is said,’’ adds the Review, ‘‘that 
the right to take life in self-defense is founded 
on necessity (Foster, C. L., 273). Is there 
any real necessity when the threatened party 
seeks out his enemy for the mere purpose of 
provoking by his presence an execution of 
the threat? The principle that a conflict for 
blood should, if possible, be avoided seems a 
humane and safe one, and the text-books and 
cases are not without dicta in its support (1 
Bish. New Crim. Law, § 869, Com. v. Crum, 
58 Pa. 9; Gilleland v. State, 44 Tex. 356).’’ 
It seems to us that while the Review is cor- 
rect in distinguishing the two cases, and that 
though there is a difference between the ac- 
tion of a person in going wherever his legiti- 
mate business calls him and the act of one who 
deliberately seeks the presence of his enemy 
for no other purpose than to assert the naked 
right to do so, or to demonstrate that he is 
not afraid, relying perhaps on his own 
greater quickness at the trigger, still we do 
not think that the language of Judge Sher- 
wood, read in the light of its preceding and 
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following passages, may fairly be interpreted 
as ignoring such a distinction, and sanction- 
ing a doctrine which leaves out of considera- 
tion the question whether one in wantonly 
and unncessarily seeking his enemy, has not 
been guilty of positive aggression. 








NOTES OF RECENT DECISIONS. 


Banks AND Banxkinc — CoLiections—In- 
soLveNncy.—In Old National Bank v. German 
American National Bank, 17S. C. Rep. 222, 
before the Supreme Court of the United 
States, it appeared that plaintiff bank sent to 
the F Bank a draft, indorsed for collection 
for G (plaintiff) Bank. Plaintiff and F did 
collecting for each other, and kept ledger ac- 
counts with each other, under an agreement 
resulting from the acceptance by plaintiff of 
the proposition of F that it would credit sight 
items, on points east of Illinois, at par, and 
make collections on same points, which, when 
paid, it would credit at par. When plaintiff 
sent the draft it credited cash with the full 
amount of the draft, and charged the same in 
its ledger account with F asa debit against 
F. Such entries were provisional in that 
plaintiff at the time of making them intended 
to cancel them by a counter entry, whenever 
drafts were not paid. Plaintiff never drew 
drafts on F against collections till F had 
given it notice of payment thereof. F on re- 
ceiving the drafts made no entry thereof, 
except on the collection register. F trans- 
mitted it for collection to defendant bank, 
with which it had an arrangement for recip- 
rocal collection business. Defendant for- 
warded it to the N Bank, which collected it 
on the day that a bank examiner took posses- 
sion of the F Bank, which has never since 
opened for business. N on the same day 
advised defendant, by letter, of the payment 
of the draft, and that its amount had been 
credited to defendant’s account; defendant 
receiving the letter before banking hours on 
the day succeeding, when it, in accordance 
with its practice, entered in its account with 
F the amount of the draft as a credit to the 
latter, as of the preceding day, defendant not 
knowing at the time of the failure of F. It 
was held that F received the draft as agent 
for plaintiff, of which fact the indorsement 
was a notice to the other banks and did not 





thereby become indebted to plaintiff for the 
amount thereof, and would not till after col. 
lection and possession of the proceeds either 
actually or by settlement with the parties, 
and that defendant could not escape liability 
to plaintiff by making payment to F or giv. 
ing credit to F after F had stopped business, 





LiseEL—Worps ACTIONABLE CHARGING Ep- 
UCATIONAL INSTITUTIONS WITH ‘TEACHING 
Dancinc.—In St. James Military Academy 
v. Gaiser, 28 S. W. Rep. 851, it is held by 
the Supreme Court of Missouri that words 
published concerning an institution of learn- 
ing which is in a flourishing condition, in 
good repute and well thought of by all its 
patrons and good citizens, which charges 
that it teaches and permits dancing in the 
school and that hence its administration is 
harmful to the moral and religious interests 
of the community, are actionable per se, and 
that whether such publication was justifiable, 
on the ground that dancing is immoral, isa 
question for the jury. The following is from 


the opinion of Burgess, J.: 

The question, then, is whether the words con- 
plained of are actionable per se, as containing ade- 
famatory imputation upon the plaintiff, or rather 
whether or not there was enough in them to warrant 
the court in submitting them to the jury. In the pub- 
lication there is no statement or insinuation that the 
dancing permitted or practiced at the academy was of 
an improper character. Words which on the face of 
them, when falsely published of a party, in connec 
tion with his trade or profession, must necessarily in- 
jure him with respect thereto, or which directly tend 
to the prejudice of such person in his trade or busi- 
ness, are actionable in themselves without proof of 
special damages. Newell, Defam. p. 168, § 1; Morasse v. 
Brochu, 151 Mass. 567, 25 N. E. Rep. 74; Price v. Con- 
way, 134 Pa. St. 340, 19 Atl. Rep. 687; Ogder, L. & 
Sland. 100, and authorities cited; Williams v. Daven- 
port, 42 Minn. 393, 44 N.W. Rep. 311; Railway Co. v. 
Richmond, 73 Tex. 568, 11 S. W. Rep. 555; Sanderson 
v. Caldwell, 45 N. Y. 398; Hayes v. Press Co., 127 
Pa. St. 642, 18 Atl. Rep. 331; Collins v. Publishing Co., 
152 Pa. St. 187, 25 Atl. Rep. 546.. Measured by the rule 
thus announced, were the words published of and 
concerning plaintiff libelous and actionable per se? 
That they were published of and concefning its busi- 
ness there is no question. It was, at the time of the al- 
leged publication, an institution of learning and educa 
tion, and prior thereto, as alleged in the petition, in 4 
flourishing condition, in good repute, and _ well 
thought of by all ef its patrons and good citizens; and 
we cannot perceive how to publish of it, by implica- 
tion at least, that it was not worthy of the patronage 
of the people, and in express terms to Say that its ad- 
ministration was harmful to the moral and religious 
interests of the community, was otherwise than hurt 
ful, being calculated, as it was to induce the patrons 
of the school to withdraw their patronage therefrom, 
and to dissuade others not to patronize it who may 
have been inclined to do so but for the immoral im- 
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putations cast against it by defendants. The charges 
were hurtful both of plaintiff’s standing as an educa- 
tional institution and in a financial point of view, for 
some persons, even though not opposed to daneing, 
might be found who would hesitate to patronize such 
an institution of learning, where dancing was per- 
mitted, if, by reason thereof, they might be criticised 
for patronizing an immoral institution. In Cooper v. 
Greeley, 1 Denio, 358, the rule is thus announced by 
Jewitt, J.: “It is the duty of the court, in an action 
for a libel, to understand the publication in the same 
manner that others would naturally do. The con- 
struction which it behooves a court of justice to put 
on a publication which is alleged to be libelous is to 
be derived as well from the expression used as from 
the whole scope and object of the writer.””’ We un- 
derstand the principle to be in that case correctly an- 
nounced, to-wit, the scope and object of the whole 
article is to be read and considered together, and such 
co.struction put upon the language used as would 
naturally be given to it; and, when this done, it seems 
to us that the article, taken as a whole, is susceptible 
of no other fair construction than as containing an im- 
putation upon plaintiff’s morality in respect to per- 
mitting dancing in its academy, and that its tendency 
was to injure plaintiff in its standing as an institution 
of learning and education. Whether the publication 
complained of, when taken and read altogether, was 
justifiable upon the ground that dancing is immoral, 
is a question to be passed upon by a jury, who, under 
our constitution, are the judges of the law, as well as 
of the facts, in cases of this character. From a libel- 
ous publication malice is implied. Byam v. Collins, 
111 N.Y. 143, 19 N. E. Rep. 75; Bradstreet Co. v. Gill, 
72 Tex. 115, 9S. W. Rep. 753; Ramsey v Cheek; 109 N. 
C. 270,138 3. E. Rep. 775; Mitchell v. Bradstreet Co., 
116 Mo. 226, 22S. W. Rep. 358, 724. 





CriminaL Law—DeapLty Weraron—Movr- 
DER IN First DeGrREE.—That a pin may be a 
deadly weapon is held by the Supreme Court 
of North Carolina in State v. Norwood. The 
exact ruling was that the pushing of a pin 
down an infant’s throat, producing its death 
thereby, constitutes killing with a deadly 
weapon. The court said in part: 


Ifthe prisoner did not put the pins in the child’s 
mouth, or if, though she placed them there, they were 
not the instrumental cause of its death, she was not 
guilty, and so the court told the jury. Ifthe jury 
found—as they must have done, under the instruc- 
tions of the court—that she brought about its death, 
it was a killing with a deadly weapon. The question 
whether an instrument with which a personal injury 
has been inflicted is a deadly weapon depends, not in- 
frequently, more upon the manner of its use than 
upon the intrinsic character of the instrument itself. 
State v. Huntley, 91 N. C., 620. We may expect 
death to ensue from pushing such a pin down the 
throat of an infant, just as we may look for death or 
serious bodily harm as a consequence of firing a pistol 
into a crowd of human beings, or at a particular per- 
son. The intentional killing with a deadly weapon, 
when proved or admitted, raises a presumption of 
malice; and such evidence would, before the enact- 
ment of the recent statute establishing and defining 
the two grades of that crime, have amounted to prima 
facie proof of murder. But now, though the fact of 
such killing still gives rise to the presumption of 





malice, and is prima facie evidence of murder in the 
second degree, it does not show that the act was done 
deliberately or after premeditation. State v. Fuller, 
114 N. C., 899, 19 S. E. Rep. 797; 2 Bish. Cr. Law, sec. 
703; Com. v. Drum, 58 Pa. St., 9; People v. Cox, 76 
Cal., 285, 18 Pac. Rep. 332. In order to conviction of 
murder in the first degree, as the judge below prop- 
erly instructed the jury, it was necessary that the 
State should show that the prisoner deliberately de- 
termined to take the childs’ life by putting the pin or 
pins into its mouth, and thereupon (it being imma- 
terial how soon after resolving to do so) carri2d her 
purpose into execution, and thereby caused its death. 
As to the quantum of proof necessary to conviction 
of murder in the first degree, the court adopted the 
language of the prayer submitted for the prisoner, and 
of course left no ground for objection. 





CuHaTTEL MortGaGe—INcREASE oF LiIvE 
Srock.—In Ellis v. Reaves, 28 S. W. Rep. 
1089, the Supreme Court of Tennessee de- 
clares that, as between the parties to a mort- 
gage on a mare which is silent as to the own- 
ership of her increase, the mortgagee is the 
owner thereof, subject to the terms of the 
mortgage, though the mare remained in the 
mortgagor’s possession and was bred by him 
after the execution of the mortgage and with- 
out notice to the mortgagee. Caldwell, J., 
says: 

Perhaps no rule of property is more general or just 
than that the offspring of a domestic animal belongs 
tothe owner ofthe dam or mother. 2 Bl. Comm. 
390; 8 Lawson, Rights, Rem. & Pr. § 1370; Tyson v. 
Simpson, 2 Hayw. (N. C.) 147. The ownership of 
mortgaged property, or of property conveyed in 
trust, is divided. Neither the murtgagor nor the 
mortgagee, the maker nor the trustee, is the full and 
complete owner; each has an interest. In this State 
the legal title to such property passes at once to the 
mortgagee or trustee; and he becomes entitled to im- 
mediate possession, unless otherwise provided in the 
deed. Bank v. Ewing, 12 Lea, 600. The conveyee, in 
such a case, takes the property, in all of its 
parts and elements, so far as required for 
the purposes of the conveyance; while the conveyor, 
if the property be personalty, is left only the right to 
reclaim it by payment of the secured debts before 
foreclosure, or to receive the residue, if any, after 
foreclosure; and, if the property be realty, he has the 
additional right of redemption after foreclosure, un- 
less that right is cut off by the terms of the convey- 
ance. So long as the secured debts remain unpaid, in 
whole orin part, the title of the conveyee is para- 
mount, andthatof the conveyor subordinate. As 
against the debts, the conveyor can assert no right or 
title. Such, unquestionably, were the respective in- 
terests of Ellis and Reaves inthe roan mare, whose 
foal is the subject-matter of this litigation; and that 
such are their respective interests in the foal itself 
follows, logically, from the principle that the offspring 
of a domestic animal belongs to the owner of the dam 
or mother. Thus, by the application of plain princi- 
ples, the coi.troversy is resolved in favor of Ellis, the 
trustee. It matters not thatthe mare was bred by 
the maker afier the execution of the deed of trust; 
for in such case, as well as if she had been previously 
bred, the title of the foal would follow the title of the 
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dam without variation, in the absence of some pro- 
vision or agreement to the contrary. Since the whole 
legal title and right to immediate possession of the 
mare, with all of her powers and elements of value, 
her brood bearing capacity with the rest, passed to 
the trustee, without qualification or restriction, the 
legal status of the offspring would be the same in 
either case. The title of the foal is separable from 
that of the dam only by some provision, agreement, 
or contract made for the purpose of disuniting them. 
If Reaves incurred liability for the service of the 
mare, the fee might be a prior charge, under the stat- 
ute, upon the foal; but that would be equally true if 
the service had occurred before the deed of trust was 
made. Sims v. Bradford, 12 Lea, 434. 

The text writers, with great unanimity, support our 
view upon the main question. Jones says: “Under 
the rulethat the incident follows the principal, a 
mortgage of domestic animals covers the increase of 
such animals, though it is silent as tosuch increase; 
and it is not incumbent upon the mortgagee to take 
and hold the property as against a purchaser of such 
increase.”? Jones, Chat. Mort. (4th Ed.) § 149. Cob- 
bey says: “The general rule of law is that the off- 
spring of an increase of female animals, when they 
come into visible existence, and are endowed with 
independent life, rest under the same title or owner- 
ship their dam was subject tu at the time they were 
brought forth. The offspring of mortgaged 
animals, which are born after the making of the mort- 
gage, are subject tothe lien of such incumbrance. 
* * * Underthe rule that the incident follows the 
principal, a mortgage of afemale animal covers her 
increase.”” Cobbey, Chat. Mortg. § 366. Boone says: 
“A mortgage of chattels covers accessions thereto. 
* * * Soit has been held that the young of animals 
under mortgage are subject to the mortgage.”” Boone, 
Mortg.§ 244. Other authors announce the same 
doctrine in similar phraseology. “‘A mortgage of a 
domestic animal will cover its increase.”” 3 Lawson, 
Rights, Rem. & Pr. § 1370. ‘*Where live stock is mort- 
gaged, its natural increase and produce becomes sub- 
ject to the mortgage.”’ 2 Hi!. Mortg. 205. ‘‘Where 
live stock is mortgaged, the natural increase and 
produce of the stock also becomes subject to the 
mortgage.” 3 Am. & Eng. Enc. Law. 186. ‘And, on 
the same principle, it isheld that a mortgage of 
domestic animals covers the increase.” Tied. Sales, § 
231. 

The foregoing quotations from text writers are 
abundantly sustained by the adjudged cases. During 
the period of negro slavery in this country, the prin- 
ciple that the title of the offspring follows the title of 
the mother was generally, if not universally, applied 
in cases where children were born to female slaves 
while under mortgage. Hughes v. Graves, 1 Litt. 
(Ky.) 817; Evans v. Merriken, 8 Gill & J. 89; Fowler 
v. Merrill, 11 How. 396. The same principle has been 
either applied, or recognized as applicable, to the in- 
crease of mortgaged domestic animals, in each of the 
following cases: Forman vy. Procter, 9 B. Mon. 126; 
Cahoon vy. Miers, 67 Md. 573, 11 Atl. Rep. 278; Meyer 
vy. Cook, 85 Ala. 417, 5 South. Rep. 147; Dyer v. State, 
88 Ala. 225, 7 South. Rep. 267; Rogers v. Highland, 69 
Towa, 504, 29N. W. Rep. 429; Darling v. Wilson, 60 
N. H. 59; Funk vy. Paul, 64 Wis. 35, 24 N. W. Rep. 
419; Kellogg v. Lovely, 46 Mich. 181,8 N. W. Rep. 
699. Boggs v. Stanky, 13 Neb. 400, 14 N. W. Rep. 392, 
seems to bein conflict; but we have found no other 
case that isso. It was decided in the two cases cited 
from New Hampshire and Wisconsin, and indicated 
in those cited from Iowa and Michigan, that the title 





of the mortgagee to the offspring of mortgaged ani- 
mals, though at all times superior to that of the mort- 
gagor, would prevail against one in the position of an 
innocent purchaser from the mortgagor in possession 
during the period of nurture only. Jones and Cobbey 
take the same view. Jones, Chat. Mortg. § 149; 
Cobbey. Chat. Mort. § 368. A contrary opinion was 
expressed in 85 Ala. and5 South. Rep., case cited 
above. That question, however, does not arise in this 
case, the controversy here being wholly between the 
maker of the deed of trust and the trustee. None of 
the cases cited make any distinction between the case 
in which the animal was bred before the execution of 
the mortgage and thatin which it was bred subse- 
quently. In mostof them, it is true, the females were 
in fact pregnant at the time the mortgage was made; 
butin none of them do the courts attach any im- 
portance to that circumstance. On the contrary, the 
decision in each of those cases was based upon the 
legal proposition that the title of the offspring follows 
the title of the dam or mother,—‘‘Portos sequitur ven- 
trem.”?’ The only case we have been able to find in 
which the time of conception has been treated are of 
any moment in determining the ownership of young 
animals born of mortgaged females is that of Thorpe 
v. Cowles, 55 Iowa, 409,7 N. W. Rep. 677. Here the 
trial judge instructed the jury that the mortgagee was 
not entitled to young animals so born, unless he 
should prove one of two facts: First that they were 
conceived prior tothe date of the mortgage; or, 
second, that, after that date, the mortgagee had open 
possession and control of the mortgaged females and 
their increase. The Supreme Court said: ‘No ex- 
ception was taken or objection is made by either party 
to this instruction. It must be regarded as presenting 
the law of this case.”” Whether it would have been so 
“regarded” if challenged does not appear. No reason 
is given nor authority cited in its support. Cobbey 
incorporates the substance of that instruction into his 
text, as an independent proposition, and cites that 
case, but none other, tosupport it. Cobbey, Chat. 
Mortg. § 367. Not only does that case stand alone, but 
it seems to us to be without any sound reason to sus 
tain it. Moreover, the controversy there was be- 
tween the mortgagees and attaching creditors of the 
mortgagor, and not between the mortgagees and 
mortgagor. Had the controversy been between the 
original parties, as in the present case, the court 
would, no doubt, have ruled differently. Besides the 
numerous authorities already cited in support of our 
conclusion in this case, it is fully sustained by the 
unreported case of Latta v. Fowlkes, decided by this 
court, at Jackson, in April, 1883. In that case H. B. 
Fowlkes conveyed a brood mare and other property 
to S. R. Latta, trustee, to secure certain debts. The 
maker of the deed remained in possession of the mare 
for some time, and she gave birth to a colt. Suppose 
ing that colt to belong to him, he conveyed it by al- 
other deed of trust, for the benefit of other creditors, 
who had no knowledge that it was the foal of the 
mare conveyed to Latta. Those other creditors sold 
the colt to Arthur Fowlkes, who knew of the deed to 
Latta and of the fact that it was the foal of the mare 
therein conveyed. Latta did not know that the mare 
conveyed to him had dropped a colt, until it was about 
four years old. Soon after obtaining that inform® 
tion, he sued in replevin to recover it from Arthur 
Fowlkes, the purchaser. This court held that “the 
foal followed the condition of the dam,” and that 
“the trust attached to it.”” The mare was in foal a 
the time she was conveyed to Latta, but that fact cut 
no figure in the decision of the case. 
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MounicipaL CoRPORATION—DEFECTIVE SIDE- 
waLK.—In Jackson v. City of Greenville, 16 
South. Rep. 382, the Supreme Court of Mis- 
sissippi decide that an adult person playing 
with a dog on the sidewalk is not making 
such a reasonable use of it as to entitle him 
to recover damages against the city if he is 
injured by a defect therein. The following 
is from the opinion of the court: 

Many cases have been examined by us where lia- 
bility was imposed and recovery had for injuries to 
children, not of the age of discretion, when playing on 
the streets or highways; but all such cases, on well- 
understood legal principles, are readily distinguish- 
able from the case at bar. Chicago v. Keefe, 114 IIl. 
22,2 N. E. Rep. 267, and Indianapolis v. Emmelmen, 
108 Ind. 530, 9 N. E. Rep. 155, cited in the brief of ap- 
pellant’s counsel, are of this character. Our own ad- 
judications are along the same line, in like cases. 
Mackey v. City of Vicksburg, 64 Miss. 777, 2 South. 
Rep. 178; Vicksburg v. McClain, 67 Miss. 4,6 South. 
Rep. 774. When we come to consider the cases re- 
ferred to by the counsel wherein adults received in 
juries in streets, we shall discover that none of them 
on their facts, at all resemble the case at bar. The 
sinewy, lucid, and caustically humorous opinion in 
Varney v. Manchester, 58 N. H. 430, was upon these 
facts, in a word, viz.: Varney, the plaintiff, went to a 
certain street in Manchester for the purpose of seeing 
a procession form on Decoration Day. He went down 
one side of the street to the place where the proces- 
sion was forming, and crossed over the street to geta 
better view. He stood looking at the forming of the 
procession, near a pile of lumber; and, afterso stand- 
ing and looking from three to five minutes, the lum- 
ber fell, and crushed his foot. Held, that a person is 
“traveling upon a highway” when he is making a 
reasonable use of a highway as a way, and that the 
law does not describe how long one may stand on a 
street without ceasing to use the way as a way; but 
that the question was one of reasonable use, and this 
was for a jury’s determination, if there is any evi- 
dence on which they could properly find the use was 
reasonable. The case of Murray v. McShane, 52 Md. 
217, is that of an adult lawfully passing along a street, 
and stopping for an instant ona doorsill of a house 
fronting the street, for the purpose of adjusting his 
shoe, and suffering injury in consequence of a brick 
falling from a dilapidated wall, negligently permitted 
toremain there. Held, that travelers on a street have 
not only the right to pass, but to stop on necessary 
and reasonable occasions, so they do not obstruct the 
street or doorway. In Duffy v. City of Dubuque, 63 
Iowa, 171, 18 N. W. Rep. 900, the facts were that 
Duffy, who was a workman, went to the corner of the 
two intersecting streets for the purpose of doing some 
Work on a house there situated. After he had un- 
loaded some stuff from a wagon, he went along the 
sidewalk to a hydrant eight feet in rear of the house 
anda foot or two from the line of the sidewalk. 
While in the act of drawing water from the hydrant, 
With one foot on the ground, and the other on the 
sidewalk, a section of a roof, negligently left standing 
hear, was blown over by a gust of wind, fell on Duffy, 
and inflicted the injuries of which he complained. 
Held, that Duffy’s stopping to draw water as stated 
Was the exercise of a privilege which he might law- 
fully enjoy, and was a mere incident to the general 
use of the street which he was making. The opinions 





of the New England courts, when liability in the 
character of cases which we are considering is- of 
statutory creation, and in which, as is sometimes 
charged, extreme and antiquated views are an- 
nounced, it will be found, on careful analysis, are not 
out of general accordance with the spirit of the most, 
not to say all, of the decisions elsewhere which we 
have examined. In the case of Blodgett v. City of 
Boston, 8 Allen, 237, while the court deny the liability 
of the city for injuries received by a boy 11 years old, 
who was using the plank sidewalk on the street with 
another boy for purpose of play only, yet the opinion 
is careful to limit the effect of the decision by saying: 
“We do not certainly think any narrow or restricted 
signification should be given to the word ‘traveler,’ 
as used in the statute. It may well embrace within 
its meaning, as applied to the subject-matter, every 
one, whatever may be his age or condition, who has 
occasion to pass over the highway for any purpose of 
business, convenience, or pleasure. We by 
no means intend to say that a child who receives an 
injury caused by a defect or want of repairin a road 
or street, while passing over or through it, would be 
barred of all remedy against a town merely because, 
at the time of the occurrence of the accident, he was 
also engaged in some childish sport or amusement. 
There would exist in such case the important element 
that the person injured was actually traveling over 
the way. But this element is wholly wanting in the 
case at bar.”? Here, as in the case just quoted from, 
the important element of actual. use of the way for 
the purpose of travel is wholly absent. Here, as 
there, the case shows an appropriation ofa sidewalk 
to a use other than, and inconsistent with, that for 
which the highway was established. Here, however, 
the offender against the rights of the public was an 
adult, and not a child of debatable discretion. Here, 
in addition, the play with the dog was not a mere in- 
cident to the general and proper use of the sidewalk 
by the appellant in passing along or over it. The city 
owed him no duty, in his situation, and using the 
street as he was doing. The duty was on the munici- 
pality to keep and maintain the street in reasonably 
safe repair for travel, and liability ensued upon in- 
jury befalling one going along or over it, whether for 
purposes of business or pleasure, by reason of failure 
to keep and perform this duty. But to one simply 
using the street or sidewalk as a playground the city 
owed no duty to keep its streets for him so engaged 
in any repair. 





Mecuanics’ Lizn—INTENT AS TO THE UsE 
or Lasor.—In Emery v. Hertig, 61 N. W. 
Rep. 830, the Supreme Court of Minnesota 
hold that the plaintiff was entitled to a me- 
chanic’s lien for labor performed for 2 build- 
ing contractor, in polishing certain granite 
columns, designed and subsequently used by 
the contractor in constructing a building, al- 
though when he performed the work plaintiff 
did not know for what particular building the 
columns were intended and that if it was un- 
derstood (as must have been from the nature 
of the columns) that they were intended for 
building purposes, and not for a general 
market, this was enough. The court said in 
part: 
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It is earnestly contended by the appellants that, as 
it does not appear that the plaintiff furnished the 
skilled labor on the credit of the building, he cannot 
recover, and that as he did not know when he was 
doing the labor into what building the granite columns 
were to be placed, he could not have done the labor 
on the credit of the building. If these columns were 
not furnished by the plaintiff upon the “credit of the 
building,” in the technical sense in which that term 
is ordinarily used, yet, as the statute creates this 
credit, and carries it to every laborer performing 
work and furnishing skill in cases of this kind, we 
may, not inappropriately, say that in law such labor 
and skill were furnished on the credit of the build- 
ing, and that the laborer may safely rely upon such 
credit in the performance of his work and furnishing 
such skill. No formal words need take place between 
the parties as to the creation of the lien. It is doing 
the work and furnishing the skill that enables the 
laborer to say that, when he has done everything 
that the statute requires, he has a lien upon any build- 
ing into which his labor and skill have entered, 
and that such services have been done on the faith 
and credit of the building, and that its hould be held 
as security for the payment of the value of such labor 
or skill. Ofcourse, this doctrine is only applicable 
where the material, labor or skill is furnished for a 
purpose named in the statute; and it would not be 
applicable to a class of material or merchandise 
placed upon the market for ordinary sale on credit, 
and intended to pass from one vendor to another, or 
used for speculative purposes instead of its being in- 
tended by the material-man for use directly in the 
construction of some permanent structure. In this 
case the granite columns were evidently of the class 
of products intended for immediate use in some 
building; and, when our statute gives a lien for such 
labor or skill for any building, it plainly distinguishes 
it from such material as may be produced for ordi- 
nary sale upon credit in the markets of the country. 
All of the parties to this transaction must have mu- 
tually understood that the purpose for which these 
columns were prepared was for use in the construc- 
tion of some building, and not for some general and 
unknown purpose. It was not necessary that the 
plaintiff should have known that these columns were 
to be used in the erection of the identical building 
for which the subcontractor or owner of the building 
intended them. 





ContTrRactT—BrEACH—EQUITABLE RELIEF— 
ConTRACT WITH Opera SincerR.—In Rice v. 
D’Arville, decided by the Supreme Judicial 
Court of Massachusetts, defendant, an opera 
singer, agreed to sing for a certain time, un- 
der plaintiff’s management, and also agreed 
not to sing under any other management dur- 
ing that time. Plaintiff agreed to pay her a 
certain weekly salary, and, on his failure to 
do so, to the extent of several thousand dol- 
lars, and after he had told her that he was 
unable to pay it, she refused to further carry 
out the contract, and engaged under another 
manager. It was shown that plaintiff’s abil- 
ity to pay was contingent on a successful sea- 
son. It was held, that equity would not en- 





force the contract against defendant. Lath. 
rop, J., says: 

It is conceded that the court has no power to en- 
force the affirmatixe covenant in the agreement; but 
the plaintiff contends that the negative covenant 
should be enforced. The effect of this would be to 
compe] the defendant either to perform for the plaint- 
iff or toremain idle. The principal authority in favor 
of the plaintiff’s contention is the case of Lumley y, 
Wagner, 1 De Gex, M. & G. 604, which has lately been 
followed to some extent in this country, contrary to 
earlier cases, and has been much criticized in En- 
gland. See 2 Beach, Eq. §§ 604, 605; Fry, Spec. Perf. 
(3d Ed.) §§ 860, 862; Davis v. Foreman [1894], 8 Ch. 
654. We have no occasion, however, at present, to 
determine whether we should in any case enforcea 
negative covenant in a contract of hiring, when we 
had no power to enforce a positive covenant, as we 
are of opinion that in the case at bar this power should 
not be exercised. We are not disposed to enforcea 
negative covenant, where, if the court had the power, 
it would not enforce an affirmative covenant. Sup- 
pose the owner of a parcel of land should covenant to 
sell it for a certain price, and should always covenant 
not to sell it to any one else, and, when the time came 
for performance, the covenantee was unable to pay 
for it. Here the court would certainly dismiss a bill 
for specific performance, whether it sought to enforce 
the aftirmative or the negative covenant. Taking this 
to be the rule, it seems to us plain that in the case at 
bar the court would not, if it had the power, enforce 
the affirmative covenant. Without regard to the fail- 
ure of the plaintiff to perform his previous contract 
with the defendant, the only inference which can be 
drawn from the findings of the justice who heard the 
case is that the plaintiff is unable to perform his part 
of the contract, and will be unable to perform it, un- 
less the season proves successful. The defendant 
ought not to be subjected to this contingency. Nor 
ought the court, by enforcing the negative covenant, 
compel her to be so subjected, or to remain out of 
employment. Inability on the part of the plaintiff to 
perform his part of an agreement is a good ground 
for refusing to enforce the agreement against the de- 
fendant ina bill of equity for specific performance. 
Carter v. Phillips, 144 Mass. 100, 102,10 N. E. Rep. 
600; Willingham v. Joyce, 3 Ves. 168; Franklin ¥. 
Lord Brownlow, 14 Ves. 550; Price v. Assheton, 1 
Younge & C. Ex. 441; MeNally v. Gradwell, 16 Ir. Ch. 
512, 519. 








IMPLIED WARRANTY IN MANUFACT- 
URER’S CONTRACT OF SALE. 

Most readers of the Journa., I take it, 
will agree with me in the statement that the 
article, in the number for March 10, 1893, 
upon the Implied Warranty in Manufactut- 
er’s Contract of Sale, is hard reading, and 
does not leave upon the mind so clear an ul 
derstanding of the point at issue as might be 
desired. This, however, is not peculiar @ 
this article, nor in any degree, to my notion, 
the fault of the writer thereof. On the com 
trary it displays both ability and research, % 
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would be expected by those who know him, 
and I very readily recognize the advantage 
which his careful selection of cases has 
given me in the easier role of criticism, which 
will not, I hope, be misunderstood as one of 
fault-finding. The fact results, I take it, 
from the attempt to work out the law from 
the points adjudged, with little consideration 
for the reasons assigned in the cases, to con- 
sult them not as illustrations of elementary 
rules of justice, but as being statements of 
law in and of themselves. The tendency 
toward this method is one which is fatal to 
justice and destructive to law as a science, 
and should be persistently opposed on all 
possible occasions. I desire to illustrate 
what seems to me a better method by a sec- 
ond consideration of the same cases cited in 
the above article, believing that it will give 
better results in clearness, in scientific accu- 
racy, and in justice, when applied to the ad- 
ministration of law.' If, in the cases cited, 
the vendor be held liable, it must be for one 
of two reasons: 

I. Because the order and acceptance are 
held to amount to an express contract to fur- 
nish goods having certain characteristics in- 
consistent with the defect afterward discovered. 
Here the liability is founded, in strictness, 
on breach of contract, not on implied war- 
ranty, and under this head are to be found 
(a) Cases of express warranty, which need 
no special discussion ; (b) cases in which the 
order defines certain qualities; (c) cases in 
which an article is ordered for a certain ex- 
actly defined object, but the means of com- 
passing it are left to the vendor; (d) cases 
of sale by sample. As to class b, where the 
order defines certain qualities, it is held that 
an acceptance covers not only the general 
description of the article, but all the quali- 
ties which are exactly stated. So Lord El- 
lenborough, in Gardiner v. Gray,? says: ‘‘I 
am of opinion that under such circumstances 
the purchaser has a right to expect a salable 
article answering the description in the con- 


1 Of the cases cited in that article I do not consider 
Misner v. Granger, 4 Gil. (Ill.) 67, because it is de- 
cided on matter of pleading, Readhead v. Railroad 
Company, L. R. 4 Q. B. 3879; Taylor Mfg. Co. v. 
Hatcher, 3 L. R. A. 587; Griffin v. Culver, 16 N. Y. 
489, and Passinger v. Thorburn, 34 N. Y. 634, because 
they illustrate collateral points in the former article 
and are not of use in the present discussion. All 
other cases are analyzed and cited infra. 

24 Camp. (Eng.) 144. 





tract. Where there is no opportunity to in- 
spect the commodity the maxim caveat emptor 
does not apply.’’ Again, every person who 
sells goods of a certain description undertakes 
that the thing delivered is an article of the 
species, kind, and quality, expressed in the 
contract.’ So, of a wagon of a certain value, 
although the defect was latent in wood, and 
unknown to either party. Or seeds of a cer- 
tain variety, as ‘Large Bristol’ cabbages.° 
Or steel for sharply defined use, former 
orders for like purpose having been success- 
fully filled. On the same principle an order 
for an article of a certain species must be 
filled by an article of that species. A drug- 
gist sold to a planter Paris green to kill cot- 
ton worms, which that substance would have 
done. Another drug, actually useless for 
the purpose, was delivered, though in good 
faith, by vendor. The court say, ‘‘In such 


cases there is an implied contract that the 
thing sold and delivered is of the kind which 
the parties contract with reference to.’’’? The 
common declaration that the article must be 
‘salable for some purpose’’ seems to be a 
modification of the same doctrine. See Gardi- 
ner v. Gray.® 


As to class c, in which the order for goods, 
whether oral or written, expressly states the 
precise object for which they are intended, 
it is held, as in the former case, that an ac- 
ceptance of all specifications includes the 
satisfying of a certain need. Plaintiff bought 
cheese,so stored that it could not be inspected, 
to fill a contract for foreign shipment. ‘‘ The 
seller warrants it fit for that purpose; cer- 
tainly so, if the unfitness of the article is oc- 
casioned by any want of skill or care in the 
process of manufacture.’’? An allegation of 
purchase for special purpose and on fair 
price, was held sufficient to imply warranty 
of boiler.” So rope, especially manufactured 
on measurements of a vendor." Whether 
true, except as to manufacturer, guere.” So 
of sale of boat by manufacturer, for particu- 

8 Wilson v. Lawrence, 139 Mass. 318. 

4 Brown v. Sayles, 27 Vt. 227. 

5 White v. Miller, 71 N. Y. 118, 129. 

6 Bagley v. Cleveland Rolling Mill Co., 21 Fed. Rep. 
159. 

7 Jones v. George, 61 Tex. 345. 

8 4 Camp. (Eng.) 144. 

9 Pease vy. Sabin, 38 Vt. 482, 435. 

10 Page v. Ford, 12 Ind. 46. 

ll Brown vy. Edgington, 2 Man. & Gr. (40 E.C. L 


601) 279. 
12 Brenton v. Davis, 8 Blackf. (Ind.) 316. 
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larpurpose. As to other than manufacturer, 
quere. So where one sold a cow to a farmer, 
knowing him to be such, and, knowing that 
he would probably, in course of business, 
place the cow with others." So of pole fitted 
to phton by builder. Thus, it is stated, 
taking the most general case, that one who 
sells an article generally warrants that it is 
merchantable, fit for some purpose; if he 
sells for a particular purpose, that it is fit for 
that purpose. 

But it is not sufficient that the vendor shall 
merely know the purpose for which the thing 
is intended. ‘‘Unless the vendor undertakes, in 
some form, that article the shall be sufficient, 
he is not responsible, even if he knows the 
purpose for which the purchaser intends to 
use it.’"6 And if a known, described and de- 
fined article is ordered of a manufacturer, 
although it is stated to be required by the 
purchaser for a specific purpose, still, if the 
known, described and defined thing is actu- 
ally supplied, there is no warranty that it 
shall answer the particular purpose intended 
by the buyer.” This, evidently, because the 
purchaser, having refused the vendor the 
right to use his own judgment, must take the 
responsibility of his own act. Some cases, 
however, on the contrary, limit the general 
rule above stated to defects resulting from 
the act of the vendor himself, or known to 
him. Cases of class d, as above defined, in 
which goods are sold by sample, seem to be 
governed by the same principle as those of 
class b. Inasmuch as a sample is, in its very 
essence, simply a specimen which indicates 
the qualities of the whole, it would seem that 
such a sale should be held to imply a war- 
ranty that the goods are of like quality with 
the sample; in short, that the sample isa 
sample. So of saddles sold on sample.'*” 

II. Cases in which the liability is based on 
the nature and circumstances of the defect ; 
not on the incidents of the act of sale. 


13 Smith v. Green, 16 Moak (Eng.), 441; L. R.1C. 
P. D. 92. 

14 Randall v. Newson, L. R. 2 Q. B. D. 102. 

% Jones v. Bright, 5 Bing. (Eng.) 583. 

16 Wilson v. Lawrence, 139 Mass. 318. 

17 Bragg v. Morrill, 49 Vt. 45. 

18 Laing v. Fidgeon, 6 Taunt. (Eng.) 108. But this 
is put, in part at least, on ground of special purpose. 

19 Note, however, that, if sample be shown and 
written contract afterwards made makes no reference 
thereto, evidence as to the sample cannot be given, as 
contradicting written instrument. Gardiner vy. Gray, 
4 Camp. (Eng.) 144. 





The table exhibits all the cases which a de. 
fect in a manufactured article may present: 


Discover 
able on 
due in- 

Un- spection 
known. 

Undse’v- 


) Existing 
before 
present 
owner- 

erable on {| ship. 

DEFECT } J due_in- 


| Avoidable 
MAY BE spection. | 


Arising | by care. 
in vend- \ 
or’s Unavoid. 
) hands. able, by 
) care. 


) Known. 


Of these five cases, however, two are for 
our purposes the same. For he who deals 
with a commodity is held at his peril to know 
the qualities of that commodity, at least so 
far as they may on due inspection be dis- 
covered; therefore, a discoverable defect, 
though unknown, must be treated as if 
known. First, we consider those cases in 
which the vendor knows the defect, or may 
discover it by search. In such cases it is 
held fraudulent for the vendor to foist his 
imperfect workmanship, or the material reck- 
lessly bought by him, upon the buyer: pro- 
vided that the buyer is without knowledge of 
the commodity and relies on the seller as an 
expert, or (2) that the buyer has no oppor- 
tunity for proper inspection of the article be- 
fore purchase, or (3) that the seller is able, 
from his familiarity with the history of the 
article, to discover defects not visible to any 
other person. In all these cases, however, 
the warranty is only that the goods shall be 
salable, not for any particular quality.” The 
second provisois illustrated by Jones v. Just,” 
in which plaintiffs sold defendants a quan- 
tity of manilla hemp ‘to arrive,’ and 
the third by Kellogg Bridge Co. v. Ham- 
ilton,” in which plaintiff contracted, on 
certain considerations, to finish work begun 
by defendants, and was damaged by defects 
in the work already completed by defendants 
and turned over to him. Here it was held 
that defendants, being in a position to know 
the quality of their work, were responsible 
for its imperfections. The principle which is 
decisive of such cases, and relieves them 
from the operation of caveat emptor, is stated 
in Kellogg Bridge Co. v. Hamilton, supra: 
‘*According to decided cases, and upon jus- 
tice, the fundamental inquiry must always be 


20 Gardiner v. Gray, supra. 
21. R.3 Q. B. 197. 
22 110 U. S. 108. 
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whether, under the circumstances, the buyer 
had the right to rely, and necessarily relied, 
upon the judgment of the seller and not his 
own. In ordinary sales the buyer has an op- 
portunity of inspecting the article sold, and 
the seller not being the maker and having 
no special or technical knowledge ‘‘of the 
mode in which it was made, the parties stand 
upon grounds of substantial equality; con- 
sequently, the buyer is held to have purchased 
on his (own) judgment. But when the sel- 
ler is the maker or the manufacturer, the 
fair presumption is that he wnderstood the pro- 
cess, of manufacture, and was cognizant of 
any latent defect caused by such process, and 
against which reasonable diligence might 
have guarded.’’ Those cases in which the 
defect arising in the hands of the present 
vendor might have been avoided by due care 
are sometimes decided by the considerations 
stated in Kellogg Bridge Company v. Hamil- 
ton, supra; which, in fact, belongs more 
strictly to this category. But, in fact, it may 
be questioned whether this should not be put 
squarely on the footing of negligence. If a 
manufacturer, by lack of due care in manu- 
facture, inflicts damage on another who buys 
his goods, why should he not be held liable 
for the negligence? I do not mean to 
suggest the form of action, but simply a 
reason for the ruling. But there are more 
extreme cases. Kellogg Bridge Co. v. Ham- 
ilton, it will be noted, holds only that the 
manufacturer shall be liable for those defects 
against which ‘‘ reasonable diligence’ might 
have guarded. But let us take that case in 
which a defect appears after sale, against 
which no diligence could have guarded, as in 
those cases where science is not yet able to 
assure uniformly good results, or in which 
the material had when it came into the hands 
of the present vendor, a defect which could 
not by inspection, however careful, be dis- 
covered. Many cases deny liability under 
such circumstances. Bragg v. Morrill” is 
one in which the defect existed before the 
vendor took the material, and was neither 
known to him nor discoverable by him. 
Here, evidently, diligence could do nothing. 
And the court, while pointing out that anim- 
plied warranty exists against defects arising 
from the unskillfulness of the vendor 
himself and establishing liability on the 


3 49 Vt. 45. 





facts, held that ‘‘the vendor of an article does 
not impliedly warrant it against defects un- 
known to him and produced through another’s 
fault.’’ Evidently, the court have in mind 
much the same test as that of Kellogg Bridge 
Co. v. Hamilton, stated supra, and believe 
it absurd to hold that the vendee relies on 
vendor to discover defects absolutely non- 
discoverable. The early English case of 
Bluett v. Osborn* is very badly reported, 
but seems to have alike effect, that an un- 
known defect against which no care or dili- 
gence could protect is not covered by a war- 
ranty. Jones v. Bright,” though it enforces 
liability on the facts, contains a dictum like 
the above, thus: ‘‘By providing proper ma- 
terials a merchant may guard against defects 
in manufactured articles,’’ seeming thus to 
indicate that the liability in general rests on 
the possibility of safety through diligence. 
The opposing cases meet this suggestion that 
liability should not be enforced as to defects 
which diligence could not avoid, in different 
ways, but it seems to me that, in so far as 
they clearly indicate basis for their con- 
clusion, they may be considered as answering 
that the manufacturer and vendor have at 
least the best opportunity to discover defects, 
and public interests will be best subserved 
by a presumption of knowledge which will 
force them to the highest diligence. Some 
cases hold that not only the manufacturer 
but the vendor, not manufacturer, should be 
held to this extreme liability. The case of 
Hoe v. Sanborn * accepts this so far as the 
manufacturer is concerned. Selden, J., af- 
ter pointing out that a deliberate sale, where 
defect is known, is fraudulent, goes on to 
assert that in many other cases the presump- 
tion of knowledge is so strong that it is con- 
clusively presumed, and the warranty is im- 
plied. So the ‘‘vendor of goods knows the 
source from which such title was obtained, 
and has therefore means of judging of its 
validity which the purchaser cannot be sup- 
posed to have’’ (p. 555). ‘“‘It is equally 
clear that implied warranties in respect to 
quality, wherever they are held to arise, rest 
upon a presumption, in the particular case, 
that the vendor knows the defect’ (p. 557); 
and after stating a certain alleged confusion, 


2% 1 Stark. (Eng.) 384. 
% 5 Bing. (Eng.) 533. 
26 21 N. Y. 552; second appeal, 36 N. Y. 93. 
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in reported cases, the judge proceeds: ‘‘But 
for this hostility to all implied warranties, as 
to quality, it never could have been doubted 
that where one sells an article of his own 
manufacture, which has a defect produced by 
the manufacturing process itself, the seller 
must be presumed to have knowledge of such 
defect, and must be holden, therefore, on the 
most obvious principles of equity and jus- 
tice, unless he informs the purchaser of the 
defect, to indemnify him against it.’’ But 
the same case refuses to hold that the manu- 
facturer is responsible for a defect in the 
material which he could not discover, end 
which grew out of no fault of his (p. 566). 
In this case, part of the defect at least arose 
from negligent workmanship, so that the de- 
cision as to defect in material was not strictly 
necessary. The case of Rogers v. Niles,” 
endeavoring to distinguish Hoe v. Sanborn, 
goes the whole length, but does not state any 
very clear reason for its conclusions. Jones 
v. Just® is an extreme case of sale by 
vendor, not manufacturer, and is valuable as 
indicating the reasons, which some judges do 
not condescend todo. The court, per Mel- 
lor, J.: ‘‘It was said that there being no 
fraud on the part of the vendor, and both 
parties being equally ignorant of the past 
history and actual] condition of the article 
contracted for, and neither of them having 
had the opportunity of inspecting it, it was 
the duty of the vendees to have stipulated 
for a merchantable article, if that was what 
they intended to contract for’’ (p. 201). ‘‘It 
appears to us that the maxim caveat emptor 
cannot apply, and that it must be assumed 
that the buyer and seller both contemplated 
a dealing in an article which was merchant- 
able. The buyer bought for the purpose of 
sale, and the seller could not, on any other 
supposition than that the article was mer- 
chantable, have found a customer for his 
goods, and the buyer must be held to have 
trusted to the judgment, knowledge, and in- 
formation of the seller, as itis clear that he 
could exercise no judgment of his own; and 
this appears to us to be at the root of implied 
warranty.”’ 

‘*It is clear that the defendant if not di- 
rectly connected with the shippers as his cor- 
respondents, must at least have purchased 


2 11 Oh. St. 48. 
#8 L. R. 3 Q. B. 197. 





from them and had recourse against them for 
not supplying an article reasonably mer- 
chantable.’’ (p. 207.) One sentence, that 
concerning trust in‘‘the judgment, knowledge, 
and information of the seller,’’ is significant, 
as intimating that a dealer is bound to know 
what his goods are. The rule of absolute 
liability as to provisions, that they shall be 
fit for human consumption,” is perhaps in the 
same line, and finally a suggestion in certain 
of the cases, that on grounds of public policy 
every vendor should be held to absolute lia- 
billity in order that the utmost vigilance may 
be attained, more clearly sets forth what 
seems to me the key-stone of the affirmative 
argument. The case of Beers v. Williams,” 
was one in which the pleadings contained 
allegation of warranty but the court state that 
the facts set out showed an implied warranty 
of sound material and good workmanship. 
‘*Every consideration of public policy and 
private justice demands the rule that the man- 
ufacturer shall be answerable for the quality 
of the material used and for the integrity of 
the workmanship.’’ I sum up thus: 1. Where 
any term of the order or acceptance, be it 
express warranty, a demand for special qual- 
ities, a requirement for the satisfaction of a 
satisfied need, or a representation of quality 
be means of sample, makes a quality part 
of the order, that must be complied 
with by the vendor at his peril. 2. As to 
division suggested by the table on page 
184, supra, sale of goods having known de- 
fect without disclosure is fraudulent per se, if 
through superior knowledge, skill or oppor- 
tunity for inspection the seller has an ad- 
vantage over the buyer. And if the defect be 
discoverable on inspection like rules apply, 
since vendor ought to know what he could 
easily learn. Wherever the buyer has a right 
to rely and does rely, upon the vendor, the 
warranty is implied where the defect might 
have been avoided by care on the part of the 
vendor, it is conclusively presumed that he 
knew of the defect. Up to this point there 
seems to be a clear weight of authority, al- 
lowing for exceptions which it is not my pur- 
pose to consider. But the further extension 
of the rule to those cases in which a ruinous 
liability is incurred without any fault or lack 
of skill, is one much disputed and with con- 


29 See Van Brocklin v. Fonda, 12 Johns. 468. 
© 16 Ill. 69. 
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siderable weight of argument on either side. 
Thus, on the one side, ‘‘it is unjust to im- 
pose a liability without any default.’’ On 
the other side, ‘‘since the vendor knows his 
goods or may know them, better and more 
easily than any other, it will be impossible to 
establish the fraud even where the defect is 
known, and no rule can be safe for the buyer 
save one of absolute liability, which therefore 
must on grounds of public policy be im- 
posed.’’ In the above discussion, I do not 
claim any special excellence of treatment. 
But I suggest, in closing as in beginning, that 
the inquiry ‘‘why did the court decide as it 
did?’ not ‘‘what did the court decide?’’ is 
legally more scientific and in practice more 
conducive to clearness and therefore to easy 
retention by the memory. In the present 
case, I submit, the rule of absolute liability 
without fault is little assisted by the consid- 
eration of cases wherein the vendor has 
knowledge or is negligent, since, in those 
cases, the liability is founded on his knowl- 
edge, actual or presumed, which is absolutely 
lacking in the more difficult problem. 
Chicago, Ill. E. M. Wriyston. 





LIMITATIONS — CONTEST OF WILL—DISABIL- 
ITIES—EXCEPTIONS. 


POWELL V. KOEHLER. 


Supreme Court of Ohio, December 11, 1894. 


1, Where, at the time a will is admitted to probate, 
aperson entitled to contest its validity is under the 
disabilities of infancy, and absence from the State, his 
action is not barred until the expiration of the statu- 
tory period after the longer continuing disability is 
tremoved; and, when the action is saved to any plaint- 
iff, it enures to the benefit of all interested with him 
in the estate. 

2. The disability of absence from the State ceases 
from the time the actual presence of the person in the 
State begins, though such presence be of short dura- 
tion and while the person is an infant, and is not re- 
vived by his subsequent absence from the State, even 
when commenced during his infancy. 

8. Exceptions in statutes of limitations in favor of 
persons under disability are construed strictly, and 
cannot be enlarged from considerations of apparent 
hardship or inconvenience. 


Wituiams, J.: Miles W. Hank, a resident of 
Trumbull county, died on the 21st day of March, 
1875, seised of 171 acres of land situated in that 
county. He left a will, by which he gave the 
whole of his estate absolutely to his widow, Clara 
Hank, making no provision therein, nor by way 
of settlement or otherwise, for his posthumous 





child, which was born a few days after his death. 
The child died, intestate, on the 10th day of 
October, 1875, and the will was admitted to pro- 
bate and record the following January. The 
plaintiffs, who are the legal heirs of the deceased 
child, commenced their action in the Court of 
Common Pleas of Trumbull county, on the Ist 
day of May, 1889, to contest the will, on the 
ground that it was revoked by the birth of the 
child. In January, 1889, the widow, Clara Hank, 
died, after disposing of the property in question 
by her will, and the living devisees, and repre- 
sentatives of those who were deceased, were 
made defendants in the action below. They an- 
swered, in substance, that the plaintiffs had not 
commenced their action within two years after 
the will they were contesting had been admitted 
to probate, nor within two years after any dis- 
ability of either of them had ceased, and the ac- 
tion was therefore barred. It was not denied 
that the statute of limitations had run a suftficient 
length of time to bar the action against all of the 
plaintiffs, except Mary G. Powell; and as to her 
it was admitted by the parties at the trial that, 
when the probate of the will was had, she was an 
infant, of the age of nine years, and absent from 
this State; and that she remained continuously 
absent therefrom up to the time of the trial, ex- 
cept thatinthe year 1880 she and her step- 
mother, when on their way to the home of the 
latter, in the State of Illinois, stopped in Ohio, 
where they visited for a period of about 20 days. 
The court instructed the jury as follows: ‘‘The 
fact in the casé show that the plaintiff Mary G. 
Powell is the only one of the plaintiffs who was 
within the protection of the disability statute; 
that, at the time the cause of action accrued, she 
was under the protection of two disabilities,—one 
of infancy, which long ago terminated, and ab- 
sence from the State. It isa conceded fact that 
while still an infant, a non-resident, and absent 
from the State, and after the death of said infant, 
and after said will was probated, she, in control 
of a person standing in loco parentis to her, came 
within the State of Ohio for the purpose of pass- 
ing through it to acquire a new residence in an- 
other State; that she remained in this State; the 
period of 20 days, and then went from it, and 
continued absent therefrom continuously up to the 
time named in the petition, but a greater period 
than the period of two years. The court, there- 
fore, directs you, as a matter of law, that upon 
her coming bodily within this State, although an 
infant, and coming involuntarily, that the dis- 
ability provided in the statute as to absence from 
the State was taken away from her; and, a 
greater period having elapsed from the begin- 
ning of the running of the statute than two years, 
that she is not entitled under the law to maintain 
this action. It is your duty, under the direction 
of the court, to find affirmatively that the will is 
the will of Mr. Miles W. Hank. You will ap- 
point one of your number foreman, and so sign 
the verdict.” The jury returned a verdict sus- 
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taining the will, and judgment rendered upon 
it was affirmed by the Circuit Court. 

The question in the case arises upon the in- 
struction of the court to the jury. The chapter 
of the Revised Statutes relating to wills contains 
the provision that ‘‘ifno person interested shall, 
within two years after probate had, appear and 
contest the validity of the will, the probate shall 
be forever binding, saving, however, to infants, 
and persons absent from the State, or of insane 
mind, or in captivity, the like period, after the 
respective disabilities are removed.” Rev. St. 
§ 5933. And section 5866 provides that ‘‘an ac- 
tion to contest a will or codicil shall be brought 
within two years after the same has been ad- 
mitted to probate, but persons within the age of 
minority, of unsound mind, imprisoned, or ab- 
sent from the State, may bring such action 
within two years after such disability is removed.’, 
Where, at the time a, will or codicil is 
admitted to probate, a person who may 
contest it is under two or more of the 
disabilities mentioned in the statute, his ac- 
tion is not barred until the expiration of 
the statutory period after the longest continuing 
disability is removed; and so long as the right of 
action is saved to any plaintiff, the action brought 
by him inures to the advantage of all persons in- 
terested with him in the estate; for the will, be- 
ing an entirety, is wholly inoperative when set 
aside, and the estate must then be divided and 
distributed under the law. It is conceded that 
Mary G. Powell attained the age of majority 
more than two years before the action below was 
brought, and that none of the other plaintiffs 
were within the saving clause of the statute; so 
that the legal question here is whether, where a 
person is under the two disabilities of infancy 
and absence from the State when his rignt of ac- 
tion accrues, his subsequent temporary presence 
in the State, while he is yet an infant, has the ef- 
fect of removing his disability of absence from 
the State. The question has not heretofore re- 
ceived the consideration of this court, nor, so far 
as we have been able to discover, of the court of 
last resort of any of the States. It appears to be 
well settled, however, that exceptions in statutes 
of limitations in favor of persons under disability 
should be strictly construed, and never extended 
beyond their plain import. Therule is that, in 
the absence of a saving clause, the statute runs 
against all persons, whether under disability or 
not; and with such a clause, it runs alike against 
all who cannot bring themselves clearly within 
some one of the excepted classes, and against 
those who can, according to the terms of the 
clause. The general provisions of the statute are 
restrained only so far as there are express words 
of exception. It is therefore incumbent on those 
who claim the benefit of the exception to show 
that they are in all particulars within its descrip- 
tive terms and conditions. And, where the 
statute has created specific exceptions, all others 
must be deemed excluded; the courts are without 





authority to enlarge or change those specified, or 
establish others, though in particular cases the 
ends of justice might seem to be subserved if it 
were done. It was said by Chancellor Kent, in 
Demarest vy. Wynkoop, 3 Johns. Ch. 129, that 
‘“*the doctrine of any inherent equity creating an 
exception as to any disability when the statute of 
limitations creates none has been long, and, I be- 
lieve, uniformly, exploded. General words in 
the statute must receive a general construction, 
and, if there be no express exception, the court 
can create none.’’ And in Amy v. Watertown, 
130 U. S. 320, 9 Sup. Ct. Rep. 537, it is declared 
to be the general rule respecting statutes of limit- 
ations that the language of the act must prevail, 
and noreason based on apparent inconvenience 
or hardship will justify a departure from it. 
True, ina few instances courts have apparently 
made exceptions not found in the statute; but 
they are only such as arise from a state of war or 
other imperative necessity, as when the courts 
are shut, or by act of law one party is forbidden 
to sue, or the other is rendered incapable of be- 
ing sued. Persons within the saving provisions 
of the statute are not precluded from suing while 
the disability lasts. The time within which they 
may sue is simply extended for a definite period 
after the disability ceases, and, when it ceases, 
they stand upon the same footing as other per- 
sons. The statute begins to run against them 
from that time, and, once started, nothing can 
prevent the bar but suit brought within the pre- 
scribed period. The rule which is generally 
maintained in this country was announced by 
Lord Talbot in Belch v. Harvey, 3 P. Wms. 287, 
note, in the following language: ‘‘The persons 
who are the subject of the proviso are not disable 
from suing. They are only excused from the 
necessity of doing it during the continuance of 
the legal impediment. Therefore, when that 
difficulty is removed, the time allowed for their 
further proceeding should be shortened. If they 
would excuse a neglect under the first part of the 
proviso, should they not do it upon the terms on 
which such excuse was given?’’ Necessarily, @ 
disability is removed, within the purview of the 
statute, when it no longer exists. That of ab- 
sence from the State ends when the personal pres- 
ence of the party in the State begins; and once 
ended by such presence, though it be but fora 
temporary purpose and of short duration, the 
disability does not revive by subsequent absence, 
however permanent in its character or long con- 
tinued. Faw v. Roberdeau, 3 Cranch, 174. This 
is not dispufed when applied to adult persons of 
sound mind; but it is contended the rule should 
be different with respect to infants, who are un- 
der the control of those in whose custody they 
are placed, and incapable of binding themselves 
by their own acts or by their consent to the acts 
of those having control over them; and, upon 
that ground, it is claimed Mary G. Powell's pre- 
sence here, in company with her stepmother, did 
not terminate her disability of absence from the 
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State, which theretofore existed. We find noth- 
ingin the statute which gives support to that 
position. Every person who is absent from the 
State when his cause of action accrues, whether 
of consenting capacity or not, is included in the 
saving clause of the statute under consideration. 
The only fact made necessary to the creation of 
that disability is actual absence from the State; 
and, in the nature of things, the only fact essential 
to its removal in any case is the actual presence 
of the person in the State; no distinction having 
been made by the statute, either with respect to 
the disability, or its removal, on account of the 
age or capacity of the person, or other circum- 
stance. It was undoubtedly competent for the 
legislature to have made the distinction; but, hav- 
ing failed todoso when the whole subject was 
before that body, we must conclude the omission 
occurred because such provision was deemed in- 
advisable; and it may have been so considered, 
for the reason that, by the perpetuation of dis- 
abilities resulting from a provision of that kind, 
the settlement and distribution of estates might 
be unreasonably delayed, while the general pol- 
icy of our law favors the speedy .settlement of 
estates, and the repose of titles derived from 
them. At all events, the omission. if it be one, 


must be supplied by the legislative body, and 
cannot be by the courts. 

Under an English statute of limitations which 
saved to persons ‘‘beyond the seas’? when their 


cause of action accrued a limited time after their 
return within which to sue, it was held in the 
case of Sturt v. Mellish, 2 Atk. 610, that the 
statute run from the time the party was returned, 
and his going abroa? again gave him no priv- 
ilege, **for that was gone by his having once re- 
turned to the kingdom after his cause of action 
accrued.*’ In the course of the opinion, Lord 
Chancellor Hardwicke remarked: “Suppose a 
creditor, both of nonsane memory and out of the 
kingdom, comes into the kingdom, and then goes 
out of the kingdom, his nonsane memory con- 
tinuing; why, his privilege as to being out is 
gone, and his privilege as to nonsane will begin 
from the time he returns to his senses.”’ The 
observation above quoted, while not necessary to 
the decision of the exact question involved, and 
merely illustrative of the point ruled, has been 
accepted by text writers in this country as a cor- 
rect statement of the law. Ang. Lim. § 198; 
Wood, Lim. p. 24, § 6. The English statute, like 
ours, makes no distinction, so far as the disabil- 
ity arising from absence is concerned, on ac- 
count of the mental condition or age of the ab- 
sent person; so that the rule stated by Lord Hard- 
wicke is not less applicable to cases arising un- 
der our statute then to those under the one 
which was before him, and is, moreover, in ac- 
cordance with what we regard as the proper in- 
terpretation of our statute. 

It is claimed, however, that the two sections 
of the act we have been considering should be 
construed in connection with section 4989 of the 





Revised Statutes, which provides that ‘‘if, when 
a cause of action accrues against a person, he is 
out of the State, or has absconded, or concealed 
himself, the period limited for the commence- 
ment of the action shall not begin to run until he 
comes into the State, or while he is so absconded 
or concealed; and if, after the cause of action 
accrues, he depart from the State, or abscond or 
conceal himself, the time of his absence or con- 
cealment shall not be computed as any part of 
the period within which the action must be 
brought.” The language ‘‘comes into the State,”’ 
in the above section, it is said, imports an act of 
choice, involving capacity to choose, which 
should be accepted as indicating a legislative in- 
tent that a like act is necessary to the removal of 
the disability of absence under the other sections. 
It is not necessary to determine whether the lan- 
guage referred to has the effect suggested; for, 
granting that it has, the result claimed by no 
means follows. The section relates entirely to 
persons against whom a cause of action accrues, 
and prevents them from availing themselves of 
their absence or concealment asa means of de- 
feating the action. The cases to which it applies 
are different in their nature from those covered 
by the other two sections. and required different 
language to provide for them. It therefore 
throws no light on the construction of the other 
sections. Judgment affirmed. 


Notse.—Recent Decisions on Absence Within Stat- 
ute of Limitations.—To prevent the running of the 
statute the debtor’s absence from the State must be 
such that process cannot be so served on him that 
the judgment obtained inthe suit will bind him 
personally. Quarles v. Bickford (N. H.), 13 Atl. Rep. 
642. Where the maker of a note executed in Cali- 
fornia is absent from the State at its maturity and has 
never returned, such note is not barred by the stat- 
ute of limitations of that State. Templeton vy. Sharp 
(Ky.), 9S. W. Rep. 507. Where plaintiff held posses- 
sion of land for about twenty years, under a deed 
purporting to cunvey the whole, but which, .n fact, 
conveyed but one-third, claiming ownership of the 
whole, the statute would not run in his favor as to the 
whole as against the owners of the other two-thirds, 
who resided in another State during the time, with- 
out knowledge oftheir rights or of plaintiff’s claim 
and possession, and were during most of that time in- 
fants. Killmer v. Wuchmer (Iowa), 87 N. W. Rep. 
778. Under Rev. Stat. Me. ch. 81, § 103, providing 
that, where a person is out of the State when a cause 
of action accrues against him, the action may be com- 
menced within the time therefor after he comes into 
the State, an action on a promissory note can be main- 
tained where the time defendant resided outside the 
State, deducted from the time the note ran, left a 
balance of less than six years. Palmer v. Morse (Me.), 
11 Atl. Rep. 601. And see Kemfe vy. Bader (Tenn.), 6 
S. W. Rep. 126. Defendant’s testatrix in 1867 made 
in New Hampshire a note payable on demand. She 
died in 1870, having made occasional short visits to 
Massachusetts, but retaining her residence in New 
Hampshire. Letters testamentary were granted de- 
fendant in Massachusetts, 1885. It was held that the 
statute of limitations of Massachusetts never ran in 
favor of defendant’s testatrix. Converse vy. Johnson 
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(Mass.), 14 N. E. Rep. 925. A defendant who is a 
non-resident when a cause of action accrues, though 
he returns after accrual temporarily, is not within 
Rev. Stat. Mo. 1879, art. 2, § 3236, providing that if 
when acause of action accrues against a resident of 
this State and he is absent therefrom, such action may 
be commenced within the time therein limited after 
the return of such person; and if after such accrual 
such person depart from the State, the time of his 
absence will not be deemed part of the time limited 
for the commencement of the action. Orr v. Wil- 
marth ‘Mo.),8 S. W. Rep. 258. The statute of Mich- 
igan does not runon anote while the maker of his 
own accord resides out of the State. Hoffman v. 
Churchill (Mich.),41 N. W. Rep. 907. Under Code Ga., 
§ 2929, the time of defendant’s absence from the State, 
and until he returns for the purpose of residing is, to 
be deducted from the time during which limitation 
has run against plaintiff’s right of action. Brooks v. 
Fowler (Ga.), 9S. E. Rep. 1089. Rev. Stat. Ind. § 297, 
providing that “the time durin ¢ which the defendant 
is a non-resident of the State or absent on public busi- 
ness shall not be computed in any of the periods of 
limitation; does not enable the plaintiff who has a 
cause of action against a resident to profit by the fact 
that he himself is, and has been, non-resident. Royse 
vy. Tumbaugh (Ind.), 20 N. E. Rep. 485. Where a 
debtor leaves the State to obtain employment, with- 
out intending permanently to change his residence 
and without voting or claiming citizenship elsewhere 
the statute ceases to run while he is absent, though 
he is at no time continuously absent for a whole year. 
Martin v. Platt, 4 N. Y. Supp. 359. 

Code Kan. § 21, providing that the statute of limita- 
tions shall not run during the absence of a party 
from the State applies to actions concerning real 
property as well as to personal actions. Chicago, K. 
& N. Ry. Co. v. Cook (Kan.), 22 Pac. Rep. 988. Un- 
der Rev. Stat. Ohio, § 4989, which provides that “‘if, 
when a cause of action accrues against a person, he is 
out of the State, the period limited for the commence- 
ment of the action shall not begin’ to run until he 
comes into the State;’”? where a person who is a non- 
resident of the State and absent from it when a cause 
of action accrues against him in favor of another in 
the State afterwards and during the period of the 
limitation occasionally comes into the State, such 
presence will not set the statute of limitations run- 
ning in his favor, although the plaintiff might at such 
times, by the exercise of ordinary diligence, have com- 
menced an action against him. Stanley v. Stanley 
(Ohio), 24 N. E. Rep. 493. Under Rev. Stat. Ill. ch. 83, 
§ 18, which provides that the statute of limitations 
shall be suspended during the time the debtor “‘de- 
parts from and resides out of the State,’ an instruc- 
tion that the periods of absence must extend so long 
as to justify the belief that the debtor was not on 
mere temporary business or social visit is erroneous, 
the test being the establishment of a fixed abode out- 
side the State and not the mere length of the absence. 
Pellsv. Snell (Ill.), 28 N. E. Rep. 117. 

Under Code Proc. N. Y. 1849, ch. 438, Sec. 100, 
which provides that if, after a cause of action ac- 
crues, the person against whom it accrues shall ‘‘de- 
part from and reside out of the State,” the running of 
the statute of limitations shall be suspended during 
such absence; mere temporary absences for business 
and pleasure varying in length from one to fifty days, 
and averaging two months each year, do not operate 
to suspend the statute. Barney v. Oelrichs, 1S. C. 
Rep. 414, 188 U. S. 529. Under Rev. St. Mo. 1879, Sec. 
3286, where a defendant is a resident of the State at 





the timethe action accrues, and afterwards departs 
from and resides out of the State, the time of his ab. 
sence is no part of the time limited by the statute for 
the commencement of the action. Sauter v. Leveridge 
(Mo.), 15S. W. Rep. 981, 103 Mo. 615. Gen. St. Minn, 
1878, ch. 66, Sec. 15, which provides that “if, when the 
cause of action accrues against a person, he is out of 
the State, the action may be commenced in the 
times limited after his return to the State,” does not 
apply to actions for the recovery of real estate held 
adversely by defendant, which action, under section 
4, must be commenced within 20 years after the dis. 
seisin. City of St. Paul v. Chicago, M. & St. P. Ry. 
Co., 48 N. W. Rep. 17,45 Minn. 387; St. Paul, M. & 
M. Ry. Co. v. City of Minneapolis, 48 N. W. Rep. 22, 
46 Minn. 400. Rev. St. U. S. Sec. 1069, provides that 
the statute of limitations shall not run against a claim 
against the United States in favor of a person “‘be- 
yond tbe seas’ at. the time it accrued. Held that, if 
such person return to the United Staies after the ac 
crual the statute will begin to run, and will not be 
suspended by his departure to foreign parts. Savage 
v. United States, 23 Ct. Cl. 255. Where a United 
States senator, during the sessions of congress, rents 
a house in Washington and lives there with his 
family, but without any intention of changing his 
residence, and between the sessions of congress re- 
turns to and resides in his estsblished home in this 
State, which he has kept up in charge of servants, and 
votes in this State, he does not reside out of the State 
so as to interrupt the running of the statute of limita- 
tions in his‘favor, under Gen. St. 1878, ch. 66, Sec. 16, 
providing that if, after a cause of action accrues, the 
debtor ‘‘departs from and resides out of the State,” 
the time of his absence is no part of the time limited 
for the commencement of the action. Kerwin vy. 
Sabin (Minn.), 52 N. W. Rep. 642. Under Rev. St. art. 
8216, which provides that the time ofa person’s ab- 
sence from the State shall not be taken as a part of the 
time limited by the statute of limitations, an action 
commenced June 24, 1889, on an aceount due plaintiff 
in April, 1887, where defendant was out of the State 
from April until October, 1887, was not barred by the 
two-years’ limitation. Watkins v. Junker (Tex. Sup.), 
19S. W. Rep. 390. To prevent the running of the 
statute of limitations against a party who has re 
moved from the State, the absence must be such as 
will prevent the bringing of an action against him 
during such absence; and, as an action to recover 
possession of the land may be brought against those 
in possession thereof, although their landlord, who 
claims by adverse possession, may be absent from the 
State, such absence does not suspend the running of 
the statute. Omaha & Florence Land & Trust Co. ¥. 
Parker (Neb.), 51 N. W. Rep. 139. Where a person 
attempts to collect a claim against another through 
certain insolvency proceedings which have been in- 
stituted, and by intervening also in the trust estate of 
such person, but does not bring suit, and the debtor 
remains in the county a number of months after the 
cause of action accrues, and then removes, such re 
moval will not arrest the statute of limitations. Fink 
vy. Zepp (Md.), 24 Atl. Rep. 538. The removal and 
absence from the State of a debtor does not amount 
to an indefinite suspension of the statute of limite 
tions, but the creditor must act within a reasonable 
time, or the statutory limitation will run. Culp’ 
Culp (Kan.), 82 Pac. Rep. 1118. Under Comp. Laws 
Kan. ch. 80, See. 21, which provides that if, when® 
cause of action accrues against a person, “he be out 
of the State,” the period limited for the commentt 
ment of the action shall not begin to run “until he 
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comes into the State,” and if, after the cause of action 
accrues ‘the departs from the State,” “the time of his 
absence” shall not be computed as part of the period 
within which the action must be brought, the statute 
of limitations does net run in favor of a debtor while 
he is personally absent from the State, notwithstand- 
ing that he continued to have a usual place of resi- 
dence in the State, where service of a summons could 
be made on him, in accordance with section 64 of the 
same chapter. Railway Co. v. Cook, 22 Pac. Rep. 988, 
43 Kan. 83, followed. Rauserman v. Blunt, 13 S. Ct. 
Rep. 466, 147 U. S. 647. Code Sec. 121, provides that if, 
after a cause of action arises against a person, he de- 
parts from the State, and lives out of it or remains 
continuously absent for a year, the time of his ab- 
sence shall not be deemed a part ofrthe time limited 
for the commencement of the action. Held, inan ac- 
tion to foreclose a mortgage, that a defendant who 
claimed title through an execution sale could plead 
the bar of the statute, though the mortgagor was un- 
able to do so by reason of absence from the State. 
Arthur v. Screven (S. Car.), 17 8. E. Rep. 640. Under 
section 18 of the statute of limitations which 
provides that, if a debtor removes from the 
State after a cause of action has accrued, the 
time of his absence is no part of the time 
limited for the commencement of the action, it is im- 
material that the time of his absence was sufficient to 
bar the action in the foreign State, since section 20, 
which provides that an action cannot be maintained 
in this State on a demand barred by the laws of a for- 
eign State, applies only to causes of action arising in 
the foreign State. Berry v. Krone, 46 Ill. App. 82. 
Code, Proc. Sec. 123, providing that, if a cause of ac- 
tion accrues against any person who is out of the State, 
itmay be commenced within the time limited after his 
return into the State, applies to a non-resident who 
came into the State after the cause of action had ac- 
erued. Weber v. Yancy, 34 Pac. Rep. 473, 7 Wash. 
84. Hill’s Ann. Law, Sec. 16, providing that, when 
the cause of action accrues against any person out of 
the State or concealed, the statute shall not run till 
his return or reappearance, and in case of such ab- 
sence or concealment begun after the cause of action 
has accrued the time thereof shall not be reckoned 
under the statute, does not apply to a defendant who 
was anon-resident of the State when the cause of ac- 
tion arose. McCormick v. Blanchard, 7 Oreg. 282, 
followed; Crane v. Jones (Oreg.), 33 Pac. Rep. 869. 
In order to avoid the effect of Code Civil Proc. Sec. 
401, providing that if, when a cause of action accrues 
against a person, he is without the State, the action 
may be commenced within the time limited therefor 
after his return, the burden is on him to show his 
presence in the State after the cause of action arose 
fora sufficient time to bar it. Helmer v. Minot (Sup.), 
27 N. Y. S. 79, 75 Hun, 309. The time defend- 
ant is out of the State after a cause of action has ac- 
crued against him, cannot be computed_as part of the 
period within which the action must be brought. 
Ament y. Lowenthall, 35 Pac. Rep. 804, 52 Kan. 706. 








CORRESPONDENCE. 
CONDITION OF BUSINESS IN ILLINOIS COURT. 


To the Editor of the Central Law Journal: 


Referring to your first article on page 159 of your 
paper for March Ist, as to the arrears of business in 
the courts, certainly credit should be given where it 





is due, to the judges of the courts whose business is 
not hopelessly in arrears, and, while the courts which 
are up to date in their work may be too) numerous 
to mentioa, a notable instance .s that of the Appellate 
Court, First District of Illinois (Cook County), whose 
three judges (Gary, Shepard and Waterman), clear 
their dockets regularly at each term. This is worthy 
of remark, especially as the nisi prius courts are far 
behind in their work, and the volume of business go- 
ing to the Appellate Court is very large. The same 
commendation may be given to this court for the 
brevity of its opinions as to the Supreme Judicial 
Court of Massachusetts. E. I. F. 
Chicago, Ill. 








JETSAM AND FLOTSAM. 


THE JONIAUX POISONING CASE. 


A case which has been exciting considerable inter- 
est and comment abroad is that of Madame Joniaux, 
who was recently convicted and sentenced to death 
for poisoning. A number ofthese cases have occurred 
in England and on the continent, but this one seems 
especially worthy of notice, as itis claimed that the 
evidence hardly conforms to the proof which should 
be required in such acase. In speaking of it, the 
Solicitor’s Journal says: 

**We doubt if a prisoner has ever been sentenced to 
death for poisoning upon narrower evidence than that 
on which Madame Joniaux was condemned, after a 
trial of three weeks, early on Sunday morning. One 
has, of course, to remember that the trial took place 
abroad, and that the English newspaper reports of it 
may not have been complete. But, assuming their 
accuracy, we think the case deserves a foremost 
rank among the problems of circumstantial evidence. 
Let us consider the three chaiges against Madame 
Joniaux, first separately, and then with reference to 
their conjoint effect. Leonie Ablay, the sister of the 
prisoner, died suddenly at the house of the latter in 
Antwerp onthe 25th of February, 1892. Her death 
was certified, upon information supplied by Madame 
Joniaux herself, to have been due to gastric disorder 
accompanied with fever. Her body was exhumed 
and submitted to post-mortem examination two years 
later, viz., on the 2d of March, 1894. The experts for 
the prosecution found no traces in the remains either 
of any vegetable poison or of any disease which would 
account for death, and they properly declined to ex- 
press any definite opinion upon its cause. Leonie 
Ablay was insured for the benefit of Madame Joniaux’s 
daughter, and with a view to provide for the liquida- 
tion of a family debt of honor. But there was noth- 
ing to show, either that the prisoner had administered 
to the deceased food in which morphine (alleged by 
the prosecution to have been the poison employed) 
might have been contained, or, indged, that she was 
in possession of morphine at the time. It is incon- 
ceivable that Madame Joniaux would have been con- 
victed of murder here if the case had stood alone. 

“Then take the case of M. Van Keochane. He died 
at Madame Joniaux’s house on the 18th of March, 
1893, shortly after a dinner at which he had admittedly 
drunk to excess. It was alleged that Madame Joniaux 
expected to inherit his fortune, and at this time, as at 
every critical point in the case, she was undoubtedly 
in a state of great financial embarrassment. But the 
post-mortem examination, which was held on the 18th 
of March, 1894, revealed no traces of morphine, and 
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the chief crown expert admitted that the death might 
have been due to alcoholic poisoning. On these facts, 
again, Madame Joniaux would have been, we take it, 
entitled to an acquittal. The third case, that of M. 
Alfred Ablay, who also died at Madame Joniaux’s 
house in February, 1894, was a much stronger one. 
Here the post-mortem examination followed the death 
within ten days, and chemical analysis detected mor- 
phine and atrophine inthe intestines. Moreover, M. 
Ablay, like his sister, was insured practically for 
Madame Joniaux’s benefit. But, on the other hand 
there was some evidence that he was in the habit of 
taking morphine, and the medical experts for the de- 
fense stoutly contended thatthe death might have 
been caused by heart disease, and that in any event 
the quantity of morphine alleged to have been found 
in the remains was insufficient to have caused it. Had 
there been no other charge against Madame Joniaux 
than this, we conceive that she would have been ac- 
quited, all the more so as there was no direct evidence 
of administration. When we consider these cases 
collectively, however, they undoubtedly present a 
formidable indictment, From 1891 to 1894 Madame 
Joniaux was ina condition of chronic financial diffi- 
culty. The three persons with whose murders she is 
charged died in her house; she had something to 
gain by the death of two of them, and was alleged to 
have had expectations in regard to the will of a third. 
In two cases she had negotiated the insurances of 
which she was to have the benefit. In each case she 
had oppcrtunities of administering morphine; on one 
occasion, at least, she was in possession of that drug, 
and the evidence went to negative the assumption 
that she injected itinto her own person. On the 
whole, we incline to the view that the balance of the 
evidence justified a conviction, and nothing more.’’ 












BOOK REVIEWS. 


THE GREEN BaG FOR 1894. 

We, as doubtless many of our readers, have found 
positive enjoyment and relaxation in the perusal of 
the entertaining matter which is the peculiar feature 
of this excellent publication. No where else may the 
practitioner, weary with grappling dry legal problems, 
so readily obtain the mental rest which is always bene- 
ficial and often necessary. This volume, like its pred- 
ecessors, contains many papers of literary legal inter- 
est. We note especially a series of papers on the 
Supreme Courts of Vermont and Maryland, an at- 
tractive review of the life of Ichabod Bartlett, one also 
on the brilliant but erratic Sir James Fitzjames 
Stephen, interesting reminiscences gf David Dudley 
Field, an illustrated essay on English Gaols a century 
ago, a critical review of Mathew Hale Carpenter as a 
lawyer, together with many readable papers on mis- 
cellaneous subjects. The Green Bag is published 
by the Boston Book Company, Boston, and is issued 
monthly. 








HUMORS OF THE LAW. 


Litigant—“‘You take nine-tenths of the judgment? 
Outrageous.” 

Lawyer—“I furnish all] the skill and eloquence and 
legal learning for the cause.” 

Litigant—“But I furnish the cause.” 
Lawyer—‘‘Oh, anybody could do that.” 
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1. ACCIDENT TO PASSENGER. — Plaintiff testified 


that in alighting from defendant’s car she was 
forced against the railing of the car, and pushed from 
the steps and injured by two men who were quarreling 
on the platform. It was shown to be defendant’s 
usual custom to have some one standing at the foot of 
the steps to assist passengers to alight, but th tno 
one was there when plaintiff alighted: Held, that it 
was proper to charge that it is the duty of railway 
companies to exercise a high decree of care to enable 
their passengers to safely alight from their trains, and 
that the degree of care required is proportionate to 
the nature and risk of the business, and is such as 
would ordinarily be exercised by persons of great care 
under similar cireumstances.—MIssouRI, K. & T. RY. 
Co. oF TEXAS vy. RUSSELL, Tex., 28S. W. Rep. 1042. 

2. ACCORD AND SATISFACTION.— A being indebted to 
F, they agreed to form a corporation, one fourth of 
the stock to be transferred to F in trust to dispose of 
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it,and apply the proceeds in payment of the debt, the 
balance of the proceeds and all stock remaining after 
the debt was paid to be equally divided between them. 
F was unable to sell any of the stock: Held, that the 
agreement was not an accord and satisfaction of the 
debt.—FIELD V. ALDRICH, Mass., 39 N. E. Rep. 288. 


3. ADMINISTRATION—Action on Administrator's Bond. 
—Under Rev. St. 1893, § 2018, providing that an adminis- 
trator’s bond shall be made payable to the probate 
judge, and may be sued on by any person injured by a 
breach of its conditions, the probate judge and the 
heirs may join as coplaintiffs ina suitonthe bond.— 
McCORKLE Vv. WILLIAMS, S. Car., 208. E. Rep. 744. 


4 ADMINISTRATION—Executors—Money Converted by 
Attorney.—Where executors employ as their attorney 
the same person employed by testator to enter judg- 
ment ona note and he collects the judgment, and con- 
verts the money, the executors are not liable there- 
for, unless such attorney is solvent, and they fail to 
exercise due diligence to collect it from him.—IN RE 
WEBB’Ss ESTATE, Pa., 30 Atl. Rep. 827. 


5. ADMINISTRATION—Sale of Decedent’s Lands.—The 
fact that the administrator’s account as allowed showed 
abalance in his hands does not raise a presumption 
that the subsequent sale of Isnd belonging to the 
estate was not necessary to pay the deceased’s debts. 
—JACOCKS V. PATERSON, R. I., 30 Atl. Rep. 795. 


6. ADVERSE POS*ESsSION—Railroad Companies.—Part 
of a city lot was fenced in by one claiming title to the 
whole, and the rest of it was covered by a railroad 
embankment, though the tracks only occupied a smal) 
part of the embankment: Held, that the railroad 
company had actual possession of all said lot outside 
the fence.—StT.Louls, A. & T. H. R. Co. v. NUGENT, IIL, 
89 N. E. Rep. 263. 


7. APPEAL—Bond—Parties.—Where, in garnishment, 
judgment is rendered against both defendant and the 
garnishee, with the provision that the satisfaction of 
the judgment against defendant shall also satisfy that 
against garnishee, on appeal by defendant a bond 
payable to plaintiff alone is insufficient.—BaUER V. AD- 
Kins, Tex , 28S. W. Rep. 1009. 

8. APPEAL—Consolidation of Appeal.—The court has 
inherent power to consolidate causes before it.— 
OLDFATHER V. ZENT, Ind., 39N. E Rep. 221. 

9. APPEAL IN NAME OF A DECEDENT.—An appeal 
taken in the name of a party after his death is a nul- 
lity, and his heirs will not be substituted as appellants. 
—MOORE v. SLACK, Ind., 39 N. E. Rep. 287. 

10. APPEAL — Jurisdictional Amount.—Where the 
issue in a case is not the right of ownership of specific 
property, but of the possession thereof, it is the value 
of the latter right which determines the jurisdiction 
on appeal of the Supreme Court.—LEA v. ORLEANS, La.. 
16 South. Rep. 456. 

ll. APPEAL — Removal of County Officer.—An appeal 
does not lie from the judgment ofa board of super- 
visors removing from office a conuty officer impeached 
before and convicted by them on charges of malad- 
ministration in office.—STATE V. BETHEA, Neb.,61 N. 
W. Rep. 578. 

12. APPEAL — Theory Adopted in Trial Court.— 
Where the action was brought upon a contract 
somewhat ambiguous as to its nature, but both parties 
in the District Court concurred in construing it in a 
peculiar manner, neither will be permitted in this 
court to urge a different construction.—BAIRD Vv. 
Wooparp, Neb., 61 N. W. Rep. 612. 

13. APPEAL—Waiver of Objections.—A defendant who 
has answered to the merits, and submits to the juris- 
diction of a court of equity, cannot object for the first 
time on appeal in this court, on the ground that the 
Plaintiff had an adequate remedy at law.—DORSEY V. 
NICHOLS, Neb., 61 N. W. Rep. 584. 

l4, APPEARANCE—Waiver.—The question whether or 
not the District Court has jurisdiction of the subject of 
the action, and of his person, cannot be raised by one 





who, in respect to such subject, has voluntarily ap- 
peared, and presented his claim, by proper pleading, 
for adjudication by such court.—RAGAN V. MORRILL, 
Neb., 61 N. W. Rep. 590. 

16. ASSUMPSIT — Money had and Received.—A com- 
plaint in an action to recover for money paid to de- 
fendants through their false representations in mak- 
ing proofs of loss on an insurance policy, which fails 
to allege a breach of contract by defendants, does not 
state a cause of action for money had and received.— 
LONDON, ETC. FIRE INS. CO. V. LIEBES, Cal., 38 Pac. 
Rep. 691. 

16. ATTACHMENT AGAINST FIRM — Fraud of Individual 
Member.—The fraudulent transfer by a partner of his 
individual interest in the firm’s property does not con- 
stitute a fraudulent transfer of their property by the 
firm.—WEIR PLOW Co. V. ARMENTROUT, Tex., 28S. W. 
Rep. 1045. 

17, ATTACHMENT—Dissolution—Conflicting Affidavits. 
—Where a writ of attachment is issued in an action 
against two defendants as partners,on the motion of 
one of them to dissolve the attachment, held, it is no 
ground for dissolving the same that the property levied 
is his individual property; that he is not a partner 
with the other, and never contracted and does not owe 
thedebt. But held, evidence of these facts is material 
to show that he is not responsible forthe fraudulent 
acts and intent of the other defendant, which was 
made one ofthe grounds of the attachment.—ROSEN- 
BERG V. BURNSTEIN, Minn., 61 N. W. Rep. 684. 

18. BONA FIDE PURCHASER—Notice from Possession. 
—The fact that a purchaser of land knew that plaintiff 
was in possession as a tenant was not sufficient to 
affect him with notice of the terms of plaintiff's un- 
r@corded lease, he being informed that it was not a 
written one, and it being such a lease as is declared by 
statute invalid, asto a purchaser of the land, unless 
recorded.—TOUPIN V. PEABODY, Mass., 39 N. E. Rep. 
280. 

19. BONA FIDE PURCHASER—Notice of Prior Convey- 
ance.—A purchaser of land is bound by the facts which 
an ordinarily diligent examination of the records, and 
of the recitals of the instruments recorded affecting 
the land conveyed, would disclose.—METTART V. ALLEN, 
Ind., 39 N. E. Rep. 239. 

20. BONA FIDE PURCHASER—Sale of Ward’s Land.— 
Where, atthe time ofa sale of land by a guardian, 
the land was recorded in his name, and the sale was 
made under proper orders of court, evidence of state- 
ments of a third person to the purchaser that the title 
to the land was not good, and that the ward would sue 
to recover it, is inadmissible to show notice to the 
purchaser of fraud in the sale.—WILLIAMS V. POLLARD, 
Tex., 28S. W. Rep. 1020. 

21. Bonps—Interest Coupons.—Where an efiicer of a 
corporation, which has executed a trust deed to secure 
bonds and coupons, pays out of his own funds an 
amount sufficient to take up coupons then due, and 
receives from the trustee the coupons uncanceled, to 
hold them against the company as security for the ad- 
vancement, he is not entitled to participate with the 
bondholders in the proceeds of a foreclosure of the 
trust deed.—MARTIN V. CITIZENS’ BANK & TRUST CO., 
Tenn., 288. W. Rep. 1097. 

22. CARRIERS OF GOODs— Contract of Carriage — A 
complaint alleged that plaintiffs caused to be delivered 
to defendant certain property in good condition to be 
carried by defendant over its road to E,and thence to 
be forwarded to plaintiffs at L, and that defendant re- 
ceived the goods for said carriage and delivery, but 
failed to deliver them to plaintiffs in good order: 
Held, that the words “to be forwarded” import an ob- 
ligation to assume responsibility for the transporta- 
tion of the goods from E to L, and fortheir delivery 
to plaintiffs.—DAVIS V. JACKSONVILLE SOUTHEASTERN 
LINE, Mo., 28S. W. Rep. 965. 

23. CARRIERS OF Goops—Negligence—Limiting Lia- 
bility.—A provision ina contract of shipment, limit- 
ing the extent of the carrier’s liability, is: ineffectual 
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where the injury is caused by his gross negligence.— 
WABASH R. Co. Vv. BROWN, II1., 39 N. E. Rep. 2738. 

24. CEMETERY ASSOCIATION—Election of Trustees.— 
Land wasconveyed to certain persons as trustees, to 
be used as a cemetery for a church congregation. Two 
years later a special act was passed, at the instance of 
the trustees and the church, incorporating the 
trustees, and authorizing them to provide for the 
election of their success rs. The trustees provided 
by a by-law that their successors should be elected by 
the trustees of the church, and they were so elected 
for many years: Held, that the church could not 
claim that the trustees of the cemetery had no au- 
thority to elect their successors. — WALL STREET 
METHODIST CHURCH V. JOHNSON, Ind., 39 N. E. Rep. 251. 

25. CHATTEL MORTGAGE.—A contract for the sale of 
personal property, which provides that title shall re- 
main inthe vendor until the price is paid, and that, in 
case of default in any of the several payments pro- 
vided for, all payments shall, at the option of the ven- 
dor, become due, and the property may be retaken by 
him, constitutes a mortgage for the payment of the 
price.—PERKINS V. LOAN & EXCHANGE BANK OF SOUTH 
CAROLINA, 8. Car., 208. E. Rep. 759. 

26. CHATTEL MORTGAGE—OConsideration—It is firmly 
established in this State that the pre existing debt isa 
sufficient consideration for a chattel mortgage, and 
protects the mortgagee to the same extent as had 
there been a new consideration.—CHAFFEE V. ATLAS 
LUMBER CO., Neb., 61 N. W. Rep. 637. 

27. CHECK—Effect of Possession.—A check is within 
the purview of Gen. St. 1878, ch. 73, § 89, which pro- 
vides that, in actions brought on promissory notes or 
bills of exchange by.the indorsee, possession of the 
note or bill is prima facie evidence that the same wa 
indorsed by the person by whom it purports to be in- 
dorsed.—EsTES V. LOVERING SHOE CO., Minn.,61 N. 
W. Rep. 674. 

28. COMPROMISE—Validity.— Where, in the absence 
of fraud or mistake, an agreement or compromise is 
entered in a justice’s docket, and read by the justice to 
the parties, to which they both assent, though neither 
sign the same, such agreement is binding on the par- 
ties, and cannot be varied by parol evidence.—FRENCH 
CREEK TP. V. MOORE, Penn., 30 Atl. Rep. 848. 

29. CONSTITUTIONAL Law—Special Act.—A law that 
operates upon all, and in like manner affects every 
person in this State who is brought within the condi- 
tions and relations for which it provides, is not repug- 
nant to a constitutional provision which requires that 
all laws relating to courts shall be of general and uni- 
form operation throughout the State.— MINNEHAHA 
COUNTY V. THORN, S. Dak., 61 N. W. Rep. 688. 

30. CONSTITUTIONAL LAW—Taxation—Patent Rights. 
—The exclusive right to make, use, and vend an inven- 
tion or discovery, granted by letters patent of the 
United States, cannot be taxed by a State.—IN RE 
SHEFFIELD, U.S. C. C. (Ky.), 64 Fed. Rep. 833. 


81. CONSTITUTIONAL LAW—Validity of Ordinance.—A 
city ordinance providing penalties for permitting 
water from an overflowing wellor spring to flow on 
any street or alley is not in conflict with section 21 of 
the bill of rights (Rev. St. 1894, § 66; Rev. St. 1881, § 66), 
which provides that no man’s property shall be taken 
by law without just compensation.—StTaGGs Vv. CITY OF 
MARTINSVILLE, Ind., 39 N. E. Rep. 241. 

32. CONTEMPT — Disregard of Unauthorized Super- 
sedeas.—The disregard of a supersedeas improvidently 
issued, and annuled and vacated for want of jurisdic- 
tion, will not be punished as for a contempt of the 
lawful process of this court.—STATE V. BLAIR, W. Va., 
20 S. E. Rep. 658. 

33. CONTRACT—Ambiguous Term.—Where a written 
contract of employment, providing that the employee 
shall receive as salary a certain per cent. of the “gross 
earnings,” fails to show what items ‘‘gross earnings” 
relates to, parol evidence to explain the term is admis- 
sible. — MOORE V. WACO BLD. Ass’N, Tex., 28 8S. W. 
Rep. 1033. 





34. CONTRACT—Construction.—Where the terms of a 
verbal contract, which was admittedly made, are dis- 
puted by the contracting parties, and the evidence ig 
evenly balanced; the terms that are most just should 
prevail.—SMILEY V. GALLAGHER, Pa., 30 Atl. Rep. 713. 


85. CONTRACT TO PAY ANOTHER’S DEBTS—Suit by 
Creditors.—Where one person covenants to pay the 
debts of another, the creditors of the latter may sue 
on the covenant.—STATE V. ST. Louis & S. F. Ry. Co., 
Mo., 28S. W. Rep. 1074. 


36. CORPORATIONS—Indictment for Misdemeanor.—A 
corporation may be indicted under the common law. 
—COMMONWEALTH V. LEHIGH VALLEY R. Co., Penn., 30 
Atl. Rep. 837. 


37. CORPORATIONS — Liability of Stockholders. — 
Stockholders who subscribed for a limited num- 
ber of shares in a corporation which has become 
insolvent are not, inthe absence of actual misrepre- 
sentation, liable forthe whole amount of its debts as 
joint tort-feasors with other stockholders, whom they 
knew to be insolvent, and without any intention of 
paying their subscriptions.—WILSON COTTON MILLS v. 
C. C. RANDLEMAN COTTON MILLS, N. Car., 208. E. Rep. 
770. 

38. CORPORATIONS—Subscription to Stock.—A bill by 
a corporate creditor to enforce liability on the part of 
stockholders for the difference between the amountsof 
their subscriptions, and the value of the property con- 
veyed by them to the corporation in payment of the 
subscriptions, must allege an intentional or fraudulent 
overvaluation of such property.—KELLEY V. FLETCHER, 
Tenn., 23S. W. Rep. 1099. 


39. CORPORATION—Stockholders as Plaintiffs.—A bill 
against a corporation and its directors alleged fraud 
in obtaining the stock subscriptions of the plaintiffs 
and failure to comply with the corporate charter,stated 
that plaintiffs’ stock had been issued to them and fully 
paid for, and asked a return of money so paid: Held, 
that the bill was not demurrable on the ground that 
plaintiffs sued as stockholders and not as stockhold- 
ers at the same time.—CAREY V. COFFEE STEMMING 
MACH. Co., Va., 20S. E. Rep. 778. 


40. COUNTIES—Claims Against.— Where a claim is 
presented to a county board for its examination and 
allowance or rejection, in the examination of such 
claim the board acts judicially, and its order or judg- 
ment allowing or disallowing the claim is conclusive 
unless reversed in appellate proceedings. — SI0Ux 
COUNTY V. JAMESON, Neb., 61 N. W. Rep. 596. 


41. CouRTs—Court of Appeals.—A cause within the 
exclusive appellate jurisdiction of a Court of Appeals 
can only be removed to the Supreme Court for review 
under Const. Amend. 1884, § 6, which provides that, 
where one of the judges of a Court of Appeals is of the 
opinion that the decision of the court is in conflict 
with a previous decision of any Court of Appeals or of 
the Supreme Court, the court must transfer the cause 
tothe Supreme Court.—STATE V. ROMBAUER, Mo., 2 
S. W. Rep. 968. 

42, CouRTS— Disqualification of Judge.— Rev. St. § 
3322, providing that, whenever the judge of any Circuit 
Court shall for any cause be unable to hold court in 
his circuit, he may request the judge of another cir- 
cuit to hold it for him, applies to the trial of an action 
to which the circuit judge is a party.—FIELD Vv. MARE, 
Mo., 28S. W. Rep. 1004. 

43. CourTs—Jurisdiction—Lands in Another State.— 
The jurisdiction acquired by the courts of one State 
over parties to an action incidently affecting lands in 
another State is a jurisdiction purely in personam; the 
decree of judgment in such action cannot have any 
extraterritorial force in rem.—BULLOCK v. BULLOCK, N- 
J.,30 Atl. Rep. 676. 

44. CourTs—Jurisdiction—Person not Party to Suit. 
—Where, in a suit against persons for property which 
they claim to hold as custodians of the State, the State 
does not intervene, but expressly refuses to submit its 
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rights to the jurisdiction of the court, it cannot have 
reviewed the refusal of the court to dismiss the com- 
plaint against the defendants on the suggestion of the 
State that the action was really against the State, 
brought without its consent, and that the court had 
no jurisdiction.—STATE OF SOUTH CAROLINA V. WES- 
LEY, 158. C. U. 8. S. C., Rep. 230. 

45. CREDITORS’ BILL—Plea in Bar.—A pending credit- 
ors’ bill filed by complainant for himself and all other 
creditors who may join therein, isno barto another 
pill filed subsequently by another creditor of the same 
debtor, who has not become a party to the first pro- 
ceeding.—HALL V. ALABAMA TERMINAL & IMP. CO., 
Ala., 16 South. Rep. 439. 


46. CRIMINAL LAW — Assault with Intent to Murder.— 
In aprosecution for an offense which consists in the 
doing of an act accompanied bya specific intent, as 
assault with intentto murder, it is not error to instruct 
that the accused is presumed to have intended the 
natural and proximate consequences of his voluntary 
acts, but such presumption should be limited to the 
actual results of the act proved.—KRCHNAVY V. STATE, 
Neb., 61 N. W. Rep. 628. 


47. CRIMINAL LAW — Embezzlement—Demand.—That 
an indictment for the crime of embezzlement of a 
clerk or depository, under section 905 of the Revised 
Statutes, is not defective or insufficient because of it 
not stating that ademand had been made for the re- 
turnof the money or property embezzled.—STATE v. 
FLOURNOY, La., 16 South. Rep. 454. 


48. CRIMINAL Law — Evidence—Other Crimes.—If cir- 
cumstances attending the commission of an offense 
convey to the accused knowledge necessary to render 
his subsequent conduct criminal, the fact that an in- 
dictment is pending for the earlier offense will not 
prevent the circumstances from being shown on his 
trial for the subsequent conduct.—BODEE V. STATE, N. 
J., 30 Atl. Rep. 681. 


49, CRIMINAL LAW — Homicide — Hypnotism.—Evi- 
dence showing that defendant was told by her hus- 
band to kill deceased, and that she did so, does not 
tend to prove that defendant was hypnotized, and ren- 
der admissible evidence of the effect of hypnotism on 
people subject to its influence.—PEOPLE v. WORTH- 
Incron, Cal., 38 Pac. Rep. 689. 

50. CRIMINAL LAW — Homicide — Self defense.—If a 
party kills another from fear of death or great bodily 
harm, he must be free from fault in bringing on the 
difficulty, in order to justify the homicide. In cases of 
mutual combat, both parties are the aggressors, and, 
if one is killed, it will be manslaughter at least, unless 
the survivor can prove that, before the mortal stroke 
was given, he had refused any further combat, and re- 
treated as far as he could with safety, and that he 
killed his adversary from necessity, to avoid his own 
destruction or great bodily harm to him.—STATE V. 
SPEARS, La., 16 South. Rep. 467. 

51. CRIMINAL Law —Murder—Instructions.—An in- 
struction in a prosecution for murder, tothe effect 
that the jury may, if the evidence warrants, convict of 
murder inthe first degree, murder in the second de- 
gree, or manslaughter, is not objectionable on the 
ground that it excludes a verdict of acquittal, and re- 
quires the jury to convict of a felonious homicide, par- 
ticularly where in other paragraphs they are cautioned 
against conviction unless satisfied of the guilt of the 
Prisoner beyond a reasonable doubt.—HOUSH V. STATE, 
Neb., 61 N. W. Rep. 571. 

52. CRIMINAL La w— Seduction — Instructions.—The 
following instruction was correct: Although the jury 
may believe from the evidence, beyond a reasonable 
doubt, that the prisoner had illicit connection with the 
Prosecutrix under promise of marriage, and may have 
thought at the time that she was a female of previous 
chaste character, yet they must find him not guilty if 
they believe she was unchaste at the time of said se- 


duction.—BaRKER Vv. COMMONWEALTH, Va., 20 8. E. 


Rep. 776. 





53. CRIMINAL Law — Separation of Jury.—On trial for 
manslaughter the jury agreed on a verdict of guilty 
after court had adjourned, sealed it, and were allowed 
to separate and return and affirm it at the next open- 
ing of court: Held, that the order allowing them to 
separate could be properly communicated to them by 
the officer in charge.—COMMONWEALTH V. HEDEN, 
Mass., 39 N. E. Rep. 181. 


54. CRIMINAL PRACTICE — Assault with Intent to Kill- 
—An indictment for assault with a dangerous weapon, 
which charges, by way of aggravation, that the assault 
was made with intent to ‘kill and murder,” does not 
charge two distinct offenses.—COMMONWEALTH V. 
OLARKE, Mass., 39 N. E. Rep. 280. 


55. CRIMINAL PRACTICE — Subornation of Perjury.® 
Rev. St. § 4471, defines two crimes unger the general 
name of “subornation of perjury,” one applying to 
false swearing ina prosecution for a capital crime, 
and the other applying to false swearing in other cases, 
and fixes a different punishment for each crime: Held, 
that an information which fails to show the nature of 
the cause in which the alleged perjury was committed 
is defective.—THOMPSON V. STATE, Wis., 61 N. W. Rep. 
565. 


56. CRIMINAL TRESPASS—Guardian of Insane Person. 
—A person who, under Pub. St. ch, 139, § 11, as guard- 
ian, ‘‘has the management” of the estate of an insane 
person, has the ‘‘control” thereof, within the meaning 
of St. 1890, ch. 410, which provides for the punishment 
of one trespassing upon land against the order of one 
“having the lawful control of said premises.’-—GRAY 
Vv. PARKE, Mass., 39 N. E. Rep. 191. 


57. CRIMINAL TRIAL—Unsworn Statement by Defend- 
ant.—A defendant, represented by counsel, who re- 
fuses to be sworn, cannot make a statement to the 
jury giving his side of the case.—COMMONWEALTH V. 
BURROUGH, Mass., 39 N. E. Rep. 184. 


58. DECEIT — False Representations—Solvency of 
Bank.—K, the president of the 8 bank, in order to in- 
duce the U bank to discount certain paper, told the 
president of that bank that the 8 bank was in good 
condition, whereas, at the time, the S bank was hope- 
lessly insolvent, in consequence of the malversation of 
K himself: Held, that such misrepresentation consti- 
tuted a fraud upon the U bank, and entitled it to re- 
cover back from the S bank the proceeds of the paper 
discounted upon the faith of such misrepresentation. 
—FISHER V. UNITED STATES NAT. BANK, U. 8. OC. C. of 
App., 64 Fed. Rep. 710. 


59. DECEIT—Good Faith of Defendant.—In an action 
for falsely representing to plaintiff that the forged in 
dorsement of a check paid by the latter was genuine, 
defendant is not liable if he acted in good faith, and it 
need not appear that he had adequate reason for his 
belief.—LAMBERTON V. DUNHAM, Pa., 30 Atl. Rep. 716. 


60. DEDICATION AND ACCEPTANC&.—Where one opens 
an alley through his land, fences it off, declares his 
purpose to establish it for public use, and applies to 
the municipal authorities to put and keep it in order, 
and they thereafter do the work on it, there is a dedi- 
cation and acceptance for public use.—VDUBOIS CEME- 
TERY Co. V. GRIFFIN, Pa., 30 Atl. Rep. 840. 


61. DEED OF TRUST—Bonds.—Where deeds of trust 
are taken on distinct portions of the land conveyed, to 
secure acertain amount of the bonds given for the 
purchase price, the fact that the deeds fail to state 
which of the bonds are secured by each deed does not 
render the deeds invalid, but they will all be mar- 
shaled as security for all the bonds.—WINNER V. 
LIPPINCOTT INV. CO., Mo., 28S. W. Rep. 998. 

62. DECEIT — Who May Maintain action.—Where a 
husband contracts to exchange his own property for 
land, and afterwards informs his wife of the contract, 
and directs that the land be conveyed to her, she can- 
not maintain an action against the grantor for false 
representations as to the character of the land.—TYson 
v. RANNEY, Wis., 61 N. W. Rep. 563. 
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68. DEED AS MORTGAGE.—Equity will not declarea 
deed absolute on its face to be a mortgage, in the ab 
sence of allegations and proof that it was procured 
through ignorance of the grantor or through mistake, 
undue influence, or fraud.—SPRAGUE V. BOND, N. Car., 
208. K. Rep. 709. 

64. DEED BY TENANT IN COMMON—Partition.—Where 
atenant incommon of land conveyed her interest by 
a deed which purported te convey the entire interest 
therein, and her grantee subsequently conveyed by 
metes and bounds portions of said tract to defendants, 
his deeds also purporting to convey the entire interest, 
defendants took proportionate shares of the individual 
interest of the original tenant in common.—GARRET V. 
WXINBERG, 8. Car.,20S E. Rep. 756. 

65. DEED—Easement in Street.—A grantee acquires 
by estoppel an @asement of way in a street on which 
the land conveyed is described as situated only when 
the street is owned by the grantor.—COLE Vv. HADLEY, 
Mass., 39 N. E. Rep. 279. 

66. DEED —Lost Records—Ke-recording.—A deed in 
the first instance properly recorded, but the record of 
which is destroyed, and which is not again recorded 
within the time prescribed for re-recording such 
deeds, is not constructive notice to subsequent pur- 
chasers.—SALMON V. HUFF, Tex., 28S. W. Rep. 1044. 

67. DEED—Reservation.—The reservation of the 
right ‘‘raising and rebuilding” amilldam, “in case it 
washed away,” reserves the right to raise as well as to 
rebuild the dam.—STATE v. SUTTLE,N. Car.,20 8S. E. 
Rep. 725. 

68. DEPOSITION IN ANOTHER CASE.—Depositions taken 
in another cause, the judgment in which bears upon the 
point at issue, are, under agreement of counsel, ad- 
missible in evidence.—RODENBERG v. H. B. CLAFLIN 
Co., Ala., 16 South. Rep. 448. 

69. DOWER.—If a sale of lands in which a widow has 
a dower interest is made without her consent, it must 
be made subject to her dower right.—STEIN vy. STEIN, 
Md., 30 Atl. Rep. 703. 

70. DOWER.— When lawful marriage of a man and 
woman and the ownership of real estate by the former 
concur, an inchoate dower right attaches, in the na- 
ture of a charge orjincumbrance upon the real estate 
of the husband; and, when such right has once at- 
tached, it remains and continues a charge or incum- 
brance upon the real estate, unless released by the 
voluntary act of the wife, or be extinguished by oper- 
ation of law, and is consummate upon the death of the 
husband.—BUTLER V. FITZGERALD, Neb., 61 N. W. Rep. 
640. 

71. DowER—Retrospective Effect of Act.—The act of 
March 27, 1878, relative to inchoate dower, does not ap- 
ply to cases where the marriage, from which the right 
to dower springs, was contracted, and the lands in 
which it is claimed vested in possession inthe hus 
band before the passage of the act.—IN RE ALEXANDER, 
N. J., 30 Atl. Rep. 817. 

72. ESECTMENT—Evidence.—In ejectment by grantees 
in an oil lease, which provides that the lessees shall 
begin work within 30 days, and that the work, when 
commenced, shall be prosecuted with due diligence 
until completion or abandonment, but which does not 
define due diligence, parol evidence of the agreement 
of the parties as to due diligence and abandonment is 
admissible.— BARTLEY V. PHILLIPS, Pa., 80 Atl. Rep. 
842. 

73. EJECTMENT—Writ of Possession.—Where, on an 
application for a writ of possession, the affidavits tend 
to show that the land claimed was not included in the 
ejectment suit on which the application was predi- 
cated, a finding of the trial court that the land was not 
so included will not be disturbed.—CURETON v. GARRI- 
son, N. Car., 20S. E. Rep. 723. 


74. Equiry—Claim for Damages.—A firm madea deed 
of trust to secure all their liabilities, many of which 
were recited, but nothing was said about debts merely 
sounding in damages. The plaintiffs had a claim 





against the grantors for a failure to deliver certain 
stock, and filed a bill to enforce the deed of trust, and 
at the same time to secure damages for the above 
claim: Held, that equity did not have jurisdiction, 
but the that plaintiffs should first have their damages 
ascertained at law, and then equity would enforce the 
claim.—WITZ V. MULLIN’S PERSONAL REPRESENTATIVE, 
Va., 20S. E. Rep. 783. 


75. EQquiry—Rescission of Deed — Consideration, — 
Where land has been conveyed in consideration of the 
grantee’s agreement to support the grantor during the 
latter’s Life, and the grantee refuses to perform the 
agreement, a court of equity will set aside the deed.— 
COOPER V. GuM, IIl., 39 N. E. Rep. 267. 


76. Equity—Specific Performance.—A tract of land 
was purchased by defendants for the purpose of erect- 
ing an ore washer, and they covenanted that, in casea 
stream which flowed through their land into land of 
the vendors became unfit for cattle to drink, they 
would construct a pipe line from another stream, so as 
to conduct clear water into the vendor’s field: Held, 
that equity had jurisdiction of a bill to compel defend- 
ants to specifically perform the contract.—GRUBB Y, 
STARKBY, Va., 19S. E. Rep. 784. 


77. ELECTION — Returns—Time of Making. — Laws 
1891, Act No. 190, §§ 36,38, provide that “immediately 
on closing the poles the board shall proceed to can- 
vass the votes,” and that, “after the count of the tick- 
ets or ballots has been completed, the result shall be 
immediately publicly declared:” Held, that returns 
should not bethrown out, because the board do not 
complete the canvass on the night of election, and 
such returns bear date the next day.—ELLIS V. GLASER, 
Mich., 61 N. W. Rep. 649. 

78. EMINENT DOMAIN — Damage to Non-contiguous 
Property.—Where a railroad company seeks to con- 
demn land adjoining a street the fee of which is in the 
city, the owner of such land cannot recover damages 
that will be caused to other property of his, situated 
on the opposite side of the street, where such 
property, though bought in order to be uSed in con- 
nection with the property taken, is not so used when 
the condemnation suit is brought.—WHITE V. METRO- 
POLITAN WEST SIDE ELEVATED R. OCo., Ill., 39 N.E. 
270. 

79. ESTOPPEL—Acceptance of Benefits.—The owner 
of land, who had a son and three daughters, devised it 
to the son in fee, and directed that if either the son or 
M, a daughter, should die, “leaving no issue,” the three 
survivors of the four should share equally. M released 
to the son her interest, after which he died without 
issue. The orphans’ court sold the land as a fee sim- 
ple, and the sisters accepted part of the purchase 
money: Held, that the sisters were estopped to ques- 
tion the purchaser's title.—CAMERON v. Coy, Penn., 30 
Atl. Rep. 843. 

80. EVIDENCE — Declarations against Interest. — 
Where a husband purchases land in his wife’s name, 
his declarations pending the negotiation are adimissi- 
ble against those claiming under him to show thuthis 
purpose in having the deed made to his wife was to 
make the land her separate property. — BRANCH 
Vv. MAKEIG WACO BLDG. & LOAN Ass’N, Tex., 288. W. 
Rep. 1050. 

$1. EVIDENCE OF PARTNERSHIP—Admissions.—In an 
action against persons as copartners, the statements 
of one are not competent to prove the partnership a8 
against the other.—ARMSTRONG V. POTTER, Mich., 61 
N. W. Rep. 657. 

82. EVIDENCE—Record—Documentary Evidence.—A 
certificate ofa public offcer is only evidence when 
made so by law. Authenticated copies of judicial and 
other public records are admissible as evideuce, but 
certificates as to their general legal effect, or as to 
what they show or prove, are not. —BILLINGSLEY V. 
HILEs, 8. Dak., 61 N. W. Rep. 687. 

83. EXECUTION—Levy on Corporate Stocks.—A levy 
on stocks, a list of which the sheriff has in his posses- 
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sion, is valid if he announces his levy thereon to the 
debtor, who confesses his ownership thereof, and then 
incloses the list with the writ, to be afterwards at- 
tached thereto.—IN RE BRADEN’S ESTATE, Penn., 30 
Atl. Rep. 746. 

84, EXECUTION — Waiver of Irregularity.—Where an 
execution debtor furnishes an officer levying the exe- 
cution with the description of the property, and exe- 
eutes a bond for its delivery, he waives any irregular- 
ity inthe levy.—BAaLLARD v. DIBRELL, Tenn., 288. W. 
Rep. 1087. 

8. EXPERT TESTIMONY—Qualification of Expert.—A 
good, practicing physician of long experience, who 
knows what the medical authorities say in regard to 
tumors, can testify asto whether, in his opinion, a 
tumor at the base of the brain was the exciting cause 
of a person's illness, though, in his practice, he had 
not been familiar with tumors on the brain, and did 
not understand the cause of tumors.—HARDIMAN V. 
Brown, Mass., 39 N. E. Rep. 192. 


86. FALSE IMPRISONMENT — Arrest by Officer.—A judi- 
cial officer, acting within his jurisdiction, and in a 
judicial capacity, is not liable in a civil action for his 
judicial acts. A mere error of judgment does not sub- 
ject him to an action for damages.—ATWOOD Vv. AT- 
WATER, Neb., 61 N. W. Rep. 574. 

87. FEDERAL CouRTS—Jurisdiction—State Judge.—A 
Circuit Court of the United States has no authority to 
review the judgments of the State courts, and hold 
their judges responsible for failure to discharge their 
judicial duties.—SIDDALL V. BREGY,U. 8. C.C.(Penn.), 
64 Fed. Rep. 610. 

88. FEDERAL CoUuRTS—Township Trustee.—In an ac- 
tion by the State, on the relation of the holder of notes 
illegally executed by a township trustee, on the 
trustee’s official bond, for such illegal execution, the 
relator will be considered the sole plaintiff, for deter- 
mining the jurisdiction of the Circuit Court on the 
ground of diverse citizenship.—STATE OF INDIANA V. 
GLOVER, U. 8.8. C.,1558. C. Rep. 186. 

89. FLOATABLE STREAM.—Where a non-navigable 
river is suitable for floating logs only during freshets 
occurring 8 to 10 times each year, which last from 24 to 
48 hours, the public has no easement therein for the 
floatage of logs.—COMMISSIONERS OF BURKE COUNTY V. 
CATAWBA LUMBER CO., N. Car., 208. E. Rep. 708. 

9. FRAUDULENT CONVEYANCE.—Where the wives of 
members of a mercantile firm buy goods of such firm, 
and credit their value on the individual notes of their 
husbands, given for bona fide debts due such wives, the 
transfer is not voidgfasto the creditors of such firm, 
though it is insolvent.—JOHN V. FARWELL Co. Vv. 
STIGK, lowa, 61 N. W. Rep. 565. 

91. FRAUDULENT CONVEYANCE—Burden of Proof.—A 
conveyance by an insolvent debtor to his wife, where- 
by other creditors are prevented from enforcing pay- 
ment of their claims, is presumptively fraudulent as 
tosuch creditors, andthe burden is on one claiming 
through it to prove the contrary.—GLAS8s V. ZUTAVERN, 
Neb., 61 N. W. Rep. 579. 

92. FRAUDULENT CONVEYANCES — Insolvent Corpora- 
tions.—Under Code, § 685, providing that a conveyance 
by acorporation shall be void as to pre-existing credit- 
tors, if such creditors begin proceedings within 60 days, 
aconfession of judgment by an insolvent corporation 
to prefer a creditor is valid if not attacked within such 
time.—MERCHANTS’ NAT. BANK OF RICHMOND V. NEW- 
TON COTTON MILLS, N. Car., 208. E. Rep. 765. 

9%. FRAUDULENT CONVEYANCE—Who muy Attack.—A 
conveyance or mortgage without consideration and in 
fraud of the rights of creditors cannot be assailed by 
one not prejudiced thereby. Such a contract is void 
48 to creditors, but only so far as may be necessary for 
their protection. It is effective for all other purposes. 
—BALDWIN V. BURT, Neb., 61 N. W. Rep. 601. 

%. GIFT CAUSA MoRTIs — Advancemient.—A transfer 
of land does not constitute a gift causa mortis, in the 
absence of evidence that at the time it was made de- 





cedent was in expectation or apprehension of death.— 
BRUNSON V. HENRY, Ind., 39 N. E. Rep. 256. 

95. GUARANTY—What Constitutes.—A note addressed 
to a person, asking him to ‘‘let M have what goods he 
requires, and oblige,” is nota guaranty, but an orig- 
inal undertaking to become liable for such goods as 
might be delivered to M.—BUCKINGHAM V. MURRAY’S 
Ex’R., Dela., 30 Atl. Rep. 779. 

96. Highway — Obstruction — Action by Property 
Owner.—Where the access to a lot is substantially im- 
paired by an obstruction ina street, there is such an 
invasion of the property right of the owner as to en- 
title him to recover.—DANTZER V. INDIANAPOLIS UNION 
Ry. Co., Ind., 89 N. E. Rep. 223. 

97. HOMESTEAD EXEMPTION—Remainder man.—A re- 
mainder man may,on the determination of the par 
ticular estate, claim a homestead in the land as against 
his judgment creditors who have failed to sell, under 
execution, his interest in the land before the termina 
tion of the life estate.—STERN V. LEE, N. Car., 208. E. 
Rep. 726. 

98. HUSBAND AND WIFE—Community Property.—At 
the dissolution of the matrimonial community by the 
death of one of its members, the title to community 
assets is vested jointly in the survivor and the heirs of 
the deceased, subject to the payment of community 
debts; and as a consequence of the dissolution, the 
survivor can exercise no further control over the half 
that has vested in the heirs of the deceased, and can- 
not lawfully incumber it with a mortgage in favor of 
his individual creditor, whose debt was contracted 
since the dissolution.—NEWMAN V. COOPER, Lu., 16 
South. Rep. 481. 

99. HUSBAND AND WIFE—Action by Wife—Desertion 
by Husband.—An action is maintainable by a wife for 
such damages as she has sustained from desertion by 
her husband, against any person or persons who have 
brought about such abandonment.—HODGKINSON V. 
HODGKINSON, Neb., 61 N. W. Rep. 577. 

100. HUSBAND AND WIFE—Dower—Settlement in Lieu. 
An agreement between husband and wife made during 
coverture, whereby the property of thejwife is settled 
on her to her use and under her control during her 
husband’s life in consideration of her relinquishment 
of dower, does not bar her of the right to elect to take 
dower in lieu of a devise.—MCCAULLEY V. MCCAULLEY, 
Dela., 30 Atl. Rep. 735. 

101. HUSBAND AND WIFE—Liability of Wife for Sup- 
plies.—Where a husband carries on his wife’s planta- 
tion, and such fact is known to a person who furnishes 
the husband and his tenants supplies to carry it on, 
the wife is not liable for the supplies.—LEa V. CLARKS- 
DALE BaNK & TRUST CO., Miss., 16 South. Rep. 431. 

102. HUSBAND AND WIFE—Payment by Wife.—A wile, 
to whom her husband had made a voluntary convey- 
ance of an equity of redemption in real estate, paid, 
with her husband’s consent, out of her own and her 
children’s earnings, a portion of the mortgage debt. 
On a bill, filed by her husband’s precedent creditors, 
to set aside the conveyance to the wife as fraudulent, 
held, that the decree should preserve the right of 
the wife toa lien for the amount which she had so 
paid.—COsTELLO V. PROSPECT BREWING CO.,N. J., 30 
Atl. Rep. 682. 

103. INFANT PLAINTIFFS.—W here no fraud or collusion 
is shown, infants who were co-complainants with 
adults are, equally with them, bound by a decree en- 
tered by consent of all parties, though the minors 
acted under a mistake as to their legal rights.—Gus 
DOFER V. GUNDY, Miss., 16 South. Rep. 432. 

104. INJUNCTION — Agreement as to Party Wall.— 
Plaintiff agreed in writing that defendant might use the 
wall of his warehouse as a party wall, in considera- 
tion of a certain sum to be paid when defendant found 
that the wall was safe, and a proper conveyance had 
been executed by pluintiff. Defendant covenanted to 
save plaintiff harmless from loss or damage, and, after 
finding that the wall was safe, tendered the amount 
agreed, and demanded a conveyance, which was re- 
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‘fused: Held, that plaintiff was not entitled to an in- 
junction to restrain defendant from using the wall as 
agreed, but could recover for any damage.—POULT- 
NEY V. DEPKIN, Md., 30 Atl. Rep. 705. 

105. INSOLVENCY—Illegal Preferences.—Where an in- 
solvent trading firm, which is unable to pay its debts 
in the usual course of business, sells its stock, and im- 
mediately returns part of the price to the purchaser to 
cancel a prior debt due him, such repayment is an il- 
legal preference,which constitutes an act of insolvency. 
Code, urt. 47, § 22.—WILLISON V. FIRST NAT. BANK OF 
FROSTBURG, Md., 30 Atl. Rep. 749. 

106. INSURANCE—Conditions—Waiver by Agent.—An 
insurance agent having authority to assent to the re- 
moval of the insured property after insurance, cannot 
waive the condition in the standard policy provided by 
St. 1887, ch. 214, Sec. 60, requiring, such assent to be in 
writing or printing.—PARKER V. KOCHESTER GERMAN 
Ins. Co., Mass., 39 N. E. Rep. 179. 


107. INSURANCE—Judgment—Incumbrance.—A policy 
of fire insurance has a clause which provides that, un- 
less otherwise provided by agreement indorsed there- 

-on or added thereto,it shall be void if the subject of the 
insurance, whether real or personal property, or any 
part thereof, be or become incumbered by mortgage, 
trust deed, judgment, or otherwise: Held, judgments 
recovered in invitum against the insured during the life 
of the policy, and before the loss, are not incum- 
brances, within the meaning of the policy.—GIRLING 
v. AGRICULTURAL INS. Co., W. Va., 208. E. Rep. 691. 


108. INSURANCE—Misrepresentations in Application. 
—Where representations of the extent to which in- 
cumbrances existed on property sought to be insured 
were made which unintentionally were incorrect, but 
were so known to be by the insurance company’s 
agent, who nevertheless issued the policy of insurance 
as requested, and therefor received the premium, 
which, with said representations, he forwarded to his 
principal, by whom the premium was retained, and the 
policy allowed to remain in force, the jury were prop- 
erly instructed, in effect,that by retaining the pre- 
‘mium,and notcanceling the policy before loss was sus- 
tained, for nearly four months after issue of the policy, 
the company was bound as an insurer, provided the 
existence of the above facts was shown by the evi- 
dence.—GERMAN-AMERICAN INS. CO. Vv. HART, Neb., 61 
N. W. Rep. 582. 

109. INSURANCE—Proofs of Loss.—Proofs of loss are 
no part of a contract of fire insurance, nor do they 
-create the liability ‘to pay a loss; they serve to fix the 
time when it becomes payable, and when an action 
may be commenced to enforce a liability.—RHEIMS V. 
STANDARD FIRE INS. CO. OF WHEELING, W. Va., 208. 
E. Rep. 670. 

110. INSURANCE—Property Covered.—A policy on a 
two story brick building “and additions thereto,” oc- 
cupied as a dwelling, includes a building partly occu- 
pied by assured’s servants, and one of the rooms of 
which is used as a laundry, though it is not annexed 
to the brick building, where there is no other building 
in assured’s yard which can possibly be claimed as an 
addition to the main building, not built in it as part of 
the house originally.—PHENIX LNs. Co. Vv. MARTIN, 
Miss., 16 South. Rep. 417. 


111. INTOXICATING LIQUORS—Cancellation of Liquor 
License.—It isthe settled law of this State, where a 
liquor license has been issued by a city council, and on 
appeal such license is canceled, that the licensee is en- 
titled to arepayment pro tanto of the sum paid for the 
same, forthe unexpired time.—CHAMBERLAIN V. CITY 
OF TECUMSEH, Neb., 61 N. W. Rep. 632. 


112. INTOXICATING LIQUORS — Civil Damage Act.—A 
complaint alleging that defendant unlawfully sold in- 
toxicating liquors to plaintiff’s minor child, and suf- 
fered him to drink the same until he became intox- 
icated, crazed, and helpless, and that while in this in- 
toxicated condition he wandered into the river and 
was drowned, shows that the sale was the proximate 








cause of the death.—Boos v. STATE, Ind., 39 N. E. Rep, 
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113. INTOXICATING LIQUORS—Illegal Sale.—A complaint 
under Pub. St. ch. 100, Sec. 1, for the illegal sale of 
liquor, must allege that defendant had not any “license, 
appointment, or authority according to law.”—Com. 
MONWEALTH V. CROSSBY, Mass., 39 N. E. Rep. 228. 

114. INTOXICATING LIQUORS — Illegal Sales.—On trial 
for bringing liquor into a town forsale therein con- 
trary to law, evidence that the liquor was broughttoa 
Place in such town which was used for the unlawful 
sale of liquor, is admissible to show that defendant 
had reasonable cause to believe that the liquor was 
intended to be sold there contrary to law.—CommMmon- 
WEALTH V. LOEWE, Mass., 39 N. E. Rep. 192. 

115. INTOXICATING LIQUORS — Sale to Minor.—When 
an adult who employed a minor sent him to defend- 
ant’s saloon to buy some beer for him, and the minor 
so informed the saloon keeper, the sale was to the em- 
ployer, and notto the minor.—LAING V. STATE, Tex., 
28S. W. Rep. 1040. 

116. JUDGMENT—Res Judicata.—An acquittal of a per- 
son indicted for unlawfully and feloniously cutting 
and removing timber from public lands in violation of 
Rev. St. § 2641, is not a bar to an action by the United 
States against such person to recover the value of such 
timber, as being wrongfully cut and converted— 
STONE V. UNITED STATES, U. S.C. C. of App., 64 Fed. 
Rep. 667. 

117. JUDGMENT AGAINST INFANT. — A judgment ren- 
dered against an infant for whom no guardian ad litem 
has been appointed is irregular, and may be vacated. 
NEENAN V. CITY OF ST. JOSEPH, Mo., 28S. W. Rep. 963. 

118. JUDGMENT BY CONFESSION.—In the absence of 
equities, the levy of an execution issued on a judg- 
ment entered upon a judgment note, representing the 
claim of an attaching creditor, will not be set aside at 
the instance of another creditor, attaching the same 
property subsequently, although the affidavit at- 
tached to the complaint on which the judgment was 
confessed is defective.—F. MAYER Boot & SHOE Co. ¥, 
FALK,Wis., 61 N. W. Rep. 562. 

119. JUDICIAL NOTICE — Evidence.—The courts will 
take judicial notice that a particular day of the month 
fellon Sunday.—MORGAN V. BURROW, Miss., 16 South. 
Rep. 432. 

120. JUDICIAL SALE—-Validity.—A person authorized an 
auctioneer, by letter containing the cash deposit re- 
quired by the notice of sale, to bid in certain trust land 
which was about to be sold at public auction. He had no 
representative at the sale, and was unknown to the 
trustees and auctioneer, and it did not appear that he 
was a responsible bidder: Held, that the trusteeg were 
warranted in rejecting his bid when made by the auc- 
tioneer.—THOMSON Vv. RITCHIE, Md., 30 Atl. Rep. 708. 

121. JUSTICE—Bill of Exceptions.—A justice of the 
peace, in this State, has no authority to settle a bill of 
exceptions, by which it is sought to preserve the testi- 
mony used in the hearing upon a motion to discharge 
an attachment.—DONALDSON V. FISHER, Neb., 61 N. W. 
Rep. 609. 

122. LACHES—Fraudulent Conveyance.—A judgment 
creditor who delays 20 years after obtaining his judg- 
ment, and after knowledge of the alleged fraud, in fil- 
ing his bill to set aside a conveyance made by the 
debtor to his wife on the ground of fraud, is guilty of 
laches.—FRENCHE V. KITCHEN, N. J., 30 Atl. Rep. 815. 

123. LANDLORD AND TENANT-— Action on Lease.—In a2 
action on a written recorded lease of a water powér 
defendant may give evidence that he did not accept 
the lease, but operated the water power, and paid 
therefor, under a prior verbal! arrangement.—JOHNSON 
v. SMITH, Penn., 30 Atl. Rep. 675. 

124. LANDLORD AND TENANT—Conveyance of Lease 
hold.—Where a lessee conveys his interest in part of the 
leased land for the whole term of his lease, the trans- 
action is an assignment pro tanto of the lease, and not 
a sublease.—COOK v. JONES, Ky., 28 8. W. Rep. 960. 
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125, LANDLORD AND TENANT — Negligence in Making 
Repairs.—Where a landlord authorizes his agent to 
make repairs on the building, and the agent makes the 
repairs in such an unskillful manner as to cause a wall 
to fall on the tenant’s goods, the landlord is liable, 
though, by the terms of the lease, the tenant was to 
make allthe repairs.—LYNCH V. ORTLIEB, Tex., 28 8. 
W. Rep. 1017. 

1%. LANDLORD AND TENANT— Oil Lease—Surrender by 
Parol.—Where an oil lease for 15 years provides that 
the lessees shall have the right at anytime to sur- 
render the lease, and be released therefrom, the lessees 
ean surrender the lease by parol, at any time before 
they take actual possession.—HOOKS V. FORST, Penn., 
30 Atl. Rep. 846. 

127. LANDLORD AND TENANT — Rent.—The payment of 
rent raises the implication of a liability to pay further 
rent during occupancy.—KIERNAN V. TERRY, Oreg., 38 
Pac. Rep. 671. 

128. LANDLORD AND TENANT—Repairs Made by Tenant. 
—In the absence of an agreement to that effect, a land- 
lord is not liable to his tenant for repairs made on the 
premises by the latter for his own convenierce, and 
not intended as an addition to the premises for the 
benefit of the landlord.—GOEDEKE V. BAKER, Tex., 28 
8. W. Rep. 1039. 


129. LIBEL — Charges against Clergyman.—The dea- 
cons ofa church made a written accusation against a 
member thereof (a clergyman) charging him ‘‘with 
repeatedly and persistently uttering statements that 
are contrary tothetruth. We charge him with giving 
way to violent and unchristian temper. We charge 
him with defaming the good name of members of this 
church.” The clergyman then sued the deacons for 
libel, making these accusations the basis of his suit: 
Held (1), That the publication was libelous per se; (2) 
that the finding and judgment made by the church in 
the trial of the clergyman on the charges were not 
competent evidence for either party in the libel suit, 
and were properly stricken out ofthe answer of the 
deacons.—PIPER V. WOOLMAN, Neb., 61 N. W. Kep. 588. 


130. LIBEL — Language.—An article ina newspaper, 
consisting ofa Jetter in which it is said, of and con- 
cerning the plaintiff: ‘‘You cannot get P down any 
lower than he is; he is low enough; you can’t get him 
down any lower; you can’t spoil a rotton egg,’’—is 
grossly libelous per se, even without innuendoes to ex- 
plain the meaning of the language used, and no 
allegation of special damage is necessary.—PFITZINGER 
v. Duss, U. S. C. C. of App., 64 Fed. Rep. 696. 


131. LIBEL—Pleading.—A complaint for libel, which 
fails to allege that the words complained of were false, 
is demurrable.—BOTTOMLY V. BOTTOMLY, Md., 30 Atl. 
Rep. 706. . 

132. LIBEL — Publication.—Giving a letter containing 
matter defamatory of another to a clerk to copy, which 
he does, is a publication.—STATE V. MCINTIRE, N. Car., 
208. E. Rep. 721. 

133. LIFE INSURANCE — Benefit of Wife—Deduction of 
Husband’s Debt.—A husband insured his life for the 
benefit of his wife, and thereafter procured a loan 
trom the insurance company, the wife signing the note 
given therefor as his surety. The policy was at that 
time forfeited for non-payment of premiums, but such 
premiums were paid out of the loan, and the forfeiture 
was waived. The insurance was payable tothe wife 
upon the husband’s death, ‘‘the balance of the year’s 
premium, if any, and all other indebtedness, being 
first deducted: Held, that the loan should not be de- 
ducted from the amountof the insurance upon the 
death of insured.—UNION CENT. LIFE INS. CO. Vv. 
Woops, Ind., 39 N. E. Rep. 205. 

134. LIFE INSURANCE — Admissions.—In an action on 
a life insurance policy, an admission on the trial by 
defendant of the validity of plaintiff's demand, ‘‘ex- 
cept as to the amount plaintiff was entitled to recover,” 
and astipulation by defendant that it would confine 
its defense wholly to that question, concede that 





plaintiff had an insurable interest in the life of de- 
ceased.—PEOPLE’sS MuT. BEN. Soc. v. McKay, Ind., 39: 
N.E. Rep. 2381. 

135. LIFE INSURANCE—Misstatement in Application. 
—An application for a life insurance provided that the 
policy should be void if the statements in the applica- 
tion were untrue, and declared that the applicant 
knew that untrue answers or suppressions of facts as 
to her health would vitiate the policy: Held, that 
where both the mother and sister of an applicant, who 
afterwards died of consumption, had died of that dis 
ease, the applicant’s failure to mention the sister’s 
death avoided the policy, though the doctor who ex- 
amined her had previously rejected her, during her 
mother’s life, as being liable to contagion from the 
latter.—JERRETT V. JOHN HANCOCK MOT. LIFE INS. Co., 
R.I., 30 Atl. Rep. 793. 


136. LIMITATIONS — New Promise.—A statement by a 
debtor to a creditor that: ‘‘You need not be afraid of 
me. I will pay you everything I owe you. I will pay 
you every cent,”—is not sufficient to remove the bar 
ofthe statute.—PATTERSON V. NEUER, Penn., 30 Atl. 
Rep. 748. 

137. LIs PENDENS.—Section 13 of chapter 139 of the: 
Code, requiring a memorandum of a lis pendens to be 
filed for record before it can bind or affect a purchaser 
of real estate for valuable consideration, without 
notice, has no application to personal property, and 
therefore none to a portable steam sawmill.—OsBORN 
Vv. GLASSCOCK, W. Va., 208. E. Rep. 703. 


138. MALICIOUS PROSECUTION OF ATTACHMENT.—In ar 
action for malicious prosecution in suing out a writ of 
attachment, acomplaint negativing the existence of 
the ground of complaint set up in the attachment affi- 
davit is sufficient, as the existence of any other 
grounds isa matter of defense.—BROWN V. MASTER, 
Ala., 16 South. Kep. 443. 

139. MALICIOUS PROSECUTION—Obstructing Justice.— 
There may be illegal opposition and resistance to the 
execution of the process or order of court, without the 
application of actual physical force, or the use of 
words. Any conduct which would place the officer 
executing the order in bodily fear or terror would be 
guilty of the illegal opposition and resistance con- 
templated by the law. Threats may be communicated 
by signs, by tones of voice, or by actions, as fully as by 
word of mouth.—ARMSTRONG V. VICKSBURG & P. R. Co., 
La., 16 South. Rep. 468. 

140. MARRIAGE — Evidence—Reputation.—Marriage 
can be proved by reputation, cohabitation, and ac. 
knowledgment; but it is necessary that the reputation 
should be general, and not divided.—JACKSON V. JACK- 
SON, Md., 30 Atl. Rep. 752. 

141. MARRIED WOMAN — Board and Nursing.—Where 
a married woman, cohabiting with her husband, being 
in need of medical attention, boards with a third per- 
son in order to receive the same, she is not personally 
liable for her board and nursing unless she expressly 
agrees to pay therefor and they are furnished on her 
credit.—NELSON V. O’NEAL, Ind., 39 N. E. Rep. 207. 

142. MARRIED WoMAN—Oral Charge on Land.—Where 
a wife lends her husband money, which is her separate 
property, tocomplete the payment of the purchase 
price of land, under an oral agreement that the debt 
shall be a charge upon the land until paid, such debt, 
at his death, has no priority or lien over other unse- 
cured claims against the estate.—LOFTIS Vv. LOFTIS, 
Tenn., 28S. W. Rep. 1091. 

143. MARRIED WOMAN— Wife’s Separate Estate—In- 
tention to Charge.—A book account against a married 
woman for medical service rendered her and her 
children while living with her husband is no evidence 
of an express undertaking by her to subject her sepa- 
rate estate for their payment — MOORE Vv. COPELEY, 
Penn., 30 Atl. Rep. 829. 

144. MASTER AND SERVANT—Contributory Negligence. 
—An employee of a railway company who is familiar 
with their premises, and who, in going from the freight 
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house toapier, usesa narrow passage between the 
track and a platform, when there was a safer though a 
longer way, and the narrow passage, though some- 
times used as defeudant was using it, was not designed 
to be used for the purpose of travel, is guilty of negli- 
gence.—GALVIN V. OLD COLony R. Co., Mass., 39 N. E. 
Kep. 186. 

145. MASTER AND SERVANT—Defective Appliances.— 
A foreman of a blacksmith shop dose not assume 
risks arising from the failure of the master to use rea- 
sonable care in providing and keeping in repair the 
app!iuvces furnished for use in the shop.—NICHOLDS 
Vv. CRYSTAL PLATE GLASS CO., Mo., 28S. W. Rep. 991. 


146. MASTER AND SERVANT—Fellow servants.—Where 
a road master, who was the immediate overseer of the 
work done by plaintiff as section foreman, deiivered to 
a fireman a letter of instructions, to be given to plaint- 
iff as the engine passed him on the road, and plaintiff, 
by the fireman’s signals, knew that he had a message 
for him, and signaled in return for its delivery, but was 
injured by a piece of coal to which the fireman fastened 
the letter before throwing it, plaintiff and the fireman, 
having co operated in the particular business in hand, 
were fellow-servants.—CARD V. EDDY, Mo., 28 S. W. 
Rep. 979. 

147. MASTER AND SERVANT—Independent Contractor. 
—Where one was engaged in the construction of a rail- 
road for a lumber company under contract, and it 
does not appear how he was paid, or whether it de- 
volved on him exclusively to furnish material for the 
work, and pay the hands in its accomplishment, or 
whether the company excercised control over it, the 
fact that it supervised the cutting of timber by him on 
the land through which the road was to pass renders 
him in its servant in law.—WATERS V. GREENLEAF 
JOHNSON LUMBER Co., N. Car., 20S. E. Rep. 718. 

148. MASTER AND SERVANT—Minor Employee.—There 
is no presumption of law that a minor over 14 years of 
age, who applies for a position involving dangerous 
service, is aware of the danger, and needs no instruc- 
tion.—ATLANTA & W.P. R. Co. v. SMITH, La., 20S. E. 
Rep. 763. 


149. MASTER AND SERVANT — Negligence— Defective 
Appliauces.—Evidence that a master, instead of su- 
pervising the erection of a gas holder in another State, 
sent another person to attend thereto, who had full 
charge of the work, tends to show that such person 
was his master’s vice-principal in the work.—WHALEY 
Vv. BARTLETT, S, Cuar., 208. E. Rep. 745. 


150. MASTER AND SERVANT — Negligence of Fellow- 
servant.—In an action to recover from a railroad com- 
pany for injuries sustained by one of its employees 
occupied in unloading dirt from its cars and leveling it 
upon its premises, it appeared that plaintiff was one 
of a gang of men under a foreman, who directed the men 
where and how to work, saw that they did their work 
properly, assisting them therein, and himself under 
the control of a higher official of defendant, who was 
often present, but by whom he was sometimes invested 
with the power of discharging men: Held, that the 
foreman was plaintiff’s fellow-servant.— SCHROEDER 
v. FLINT & P. M. R. Co., Mich., 61 N. W. Rep. 663. 


151. MASTER AND SERVANT — Negligence of Fellow- 
servant. — Plaintiff was employed by defendant, a 
builder of steel vessels, to go over the work and sup- 
ply omitted rivets after the riveters of the plates of a 
vessel were through, and was injured by the breaking 
ofascaffold. He and the carpenters who built the 
scaffold were continuously employed by defendant, 
and, through their respective foremen, were under 
the supervision of one superintendent, together with 
artisans of the various other trades, among which the 
work was apportioned: Held,that defendant was not 
liable for plaintiff's injury, it being occasioned by the 
negligence of a fellow-servant.— BEESLEY Vv. F. W. 
WHEELER & Co., Mich., 61 N. W. Rep. 658, 

152. MASTER AND SERVANT—Negligence of Vice prin- 
cipal.—An employee, while engaged in seeing that the 





place in which his coemployees are required to work 
is reasonably safe, acts as his master’s vice-principal, 
—LINTON COAL MIN. Co. v. PERSONS, Ind., 39N. E. Rep, 
214. 

153. MECHANIC’s LiEN—Laborer under Subcontract, 
—Under Pub. St. ch. 191, §1, providing that any per- 
son to whom a debt is due for labor performed in the 
repair of a building by consent of the owner shall have 
alien onthe premises to secure the payment of the 
debt, the laborer’s right toa lien, when employed by 
a contractor, is not affected by the contract between 
the owner and contractor, or by the state of their ac- 
count.—BOWEN V. PHINNEY, Mass., 39N. E. Rep. 283. 


154. MONOPOLIES—Suit by Private Individual.—The 
act ‘‘to protect trade and commerce against unlawful 
restraints and monopolies” (Act Cong. July 2, 1890) 
confers no right upon a private individual to sue in 
equity for the restraint of the acts forbidden by such 
statute, an action at law for damages being the only 
remedy provided for private persons, and the right to 
bring suits in equity being vested in the district at- 
torneys of the United States. — PIDCOCK Vv. HARRING- 
TON, U.S.C. C. (N. Y.), 64 Fed. Rep. 821. 

155. MORTGAGE—Dower—Purchase Money. —As long 
as the legal title to land is retained, a lien for the pur 
chase money exists; and such lien is paramount to 
the right of dower of the widow of the purchaser.— 
ROUSH V. MILLER, W. Va., 20S. E. Rep. 663. 

156. MORTGAGE—Foreclosure— Payment.—In an ac- 
tion to foreclose a mortgage, defendant claimed that 
she had paid $1,500 on it, and gave evidence to show 
that she had such sum in her possession, and buried it, 
and that after she buried it she showed her daughter 
thespot in which it was buried: Held, that evidence 
of what defendant told her daughter atthe time, as to 
the money being there, and her reasons for showing 
her where it was, was not admissible. — PINNEY V. 
JONES, Conn., 30 Atl. Rep. 762. 

157. MORTGAGE—Right of Mortgagee to Possession.— 
A mortgagor cannot be divested of possession until 
foreclosure and expiration of the period of redemp- 
tion, without his consent.—MICHIGAN TRUST CO. V. 
LANSING LUMBER CO., Mich., 61 N. W. Rep. 668. 


158. MUNICIPAL CORPORATION — Attorney’s Fees. — 
Where the city received the benefit of the services of 
attorneys,the council knowing at the time that said 
services were being rendered, it is estopped from de- 
nying liability for the same, though the attorneys 
were employed by the mayor without authority.— 
CITY OF DENISON V. FOSTER, Tex., 28S. W. Rep. 1052. 

159. MUNICIPAL CORPORATION — Changing Street 
Grade—Damages.—Under Const. 1890, art. 3, § 17, de- 
claring that private property shall not be taken ‘‘or 
damaged” for public use, except on due compensation, 
a city is liable for damages to abutting property for 
materially lewering the street grade, especially after 
valuable improvements had been put on the lot ac- 
cording to the prior established grade.—MAYOR, ETC., 
OF CITY OF VICKSBURG Vv. 41ERMAN, Miss., 16 South. 
Rep. 434. 

160. MUNICIPAL CORPORATION — Control by Legisla- 
ture—Water works. — A municipal corporation does 
not hold property, acquired by it for the purpose of 
furnishing its inhabitants with water, asa private 
corporation, so as to prevent the legislature from 
modifying the management thereof at will.—COYLE V. 
GRAY, Dela., 30 Atl. Rep. 728. 

161. MUNICIPAL CORPORATIONS — Defective Drain— 
Liability for Damages. — Where a lot owner knows 
that his premises willbe flooded in case of a heavy 
rain, unless a certain city drainpipe in the street ad- 
jacent thereto is cleaned out, and gives no notice of it, 
and makes no effort to remedy the defect, he cannot 
recover of the city damages caused by flooding his 
premises during such storm.— PARKER v. CITY OF 
LAREDO, Tex., 288. W. Rep. 1048. 

162. MUNICIPAL CORPORATION—Personal Injuries—Ice 
on Sidewalk.—In an action against a city for injuries 
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by falling upon an icy sidewalk, the testimony of wit- 
nesses that, at various times before the accident, they 
bad seen water coming from adjoining land upon the 
walk, and had found masses of ice thereon is admissi- 
ble to corroborate direct evidence that the ice was 
there at the time of the accident.—UPHAM V. CITY OF 
SaLEM, Mass., 39 N. E. Rep. 178. 


163. MUNICIPAL CORPORATION—Malfeasance of Officer. 
-A municipal corporation is not liable in damages to 
the owner of a dog for the wanton and malicious kill- 
ing of the animal by a person appointed by municipal 
authority to execute an ordinance providing for the 
killing of all dogs found running at large in the city 
during a designated period, except such as might wear 
collars provided by the city for their protection al- 
though the dog in question was, at the time of the kill- 
ing, provided with and wearing a collar as prescribed. 
—Moss Vv. Ciry COUNCIL OF AUGUSTA, Ga., 2u 8. E. Rep. 
653. 


164. MUNICIPAL CORPORATIONS—Negligence—Defect- 
ive Sidewalks.—In an action against a city for injuries 
caused by a defective sidewalk, evidence of the condi- 
tion of the sidewalk two days after the injury is ad- 
missible where there was no change therein.—LOHR V. 
BOROUGH OF PHILIPSBURG, Penn., 30 At). Rep. 822. 


165. MUNICIPAL CORPORATION—Ordinances — Regula- 
tion of Vehicles.—Under Pub. St. ch. 53, § 15, providing 
that the mayor and aldermen and selectmen may make 
such rules forthe passage of vehicles in or through the 
streets of a city as they deem necessary for the public 
safety, a common council may pass an ordinance that 
no person shall carry or caused to be carried, on any 
vehicle in any street, a load, the weight whereof ex- 
ceeds three tons, unless such load consists of an article 
which cannot be divided.—COMMONWEALTH V. MUL 
HALL, Mass., 39 N. E. Rep. 183. 


166. MUNICIPAL CORPORATION — Powers—City War- 
rant.—The board of supervisors of a city authorized 
the committee on health to purchase certain land. 
The deed was delivered to the committee and pre- 
sented to the board, which directed that it be held “in 
escrow” till the consideration therefor was allowed. 
A warrant for the consideration was issued, and or 
dered by the board to be paid, and was duly audited 
and delivered to the grantor: Held, that the board 
could not, by repealing its action as to the purchase, 
divest the grantor of his right to collect the warrant.— 
Von SCHMIDT v. WIDBUR, Cal., 38 Pac. Rep. 682. 


167. MUNICIPAL CORPORATION—Street Improvements. 
~Act March 18, 1885, providing in regard to street im- 
provements, that “thecity council may, by ordinance,” 
prescribe general rules ‘‘as to the materials to be 
used and the mode of executing the work” under all 
subsequent contacts, is not mandatory, but leaves the 
Matter to the discretion of the council.—SANTA CRUZ 
ROCK PAVEMENT OO. v. HEATON, Cal., 38 Pac. Rep. 693. 


168. MUNICIPAL CORPORATION — Time for Bringing 
Suit.—A complaint alleging that defendant city, on or 
about a certain date, erected embankments near 
Plaintiff's land, so as to cause the land to be flooded af- 
terrains, and to be rendered unhealthy by the deposit 
of sewer filth, and averring consequent depreciation in 
rental value, and special damages from the flooding 
of plaintiff's houses, states a cause of action which ac- 
crued at the time of such injury, and not at the time 
the embankments were built.—CiTy OF DALLAS V. 
YOuNG, Tex., 28S. W. Rep. 1036. 


169. MUNICIPAL CORPORATIONS — Use of Another's 
Property.—The use by the fire department of a town 
ofaperson’s hose, which had gotten mixed with the 
hose of the town, under the belief that it belonged to 
the town, does not render the town liable to the owner 
for its use.—DOLLOFF V. INHABITANTS OF AYER, Mass., 
89N. E. Rep. 191. 

170. NEGLIGENCE — Dangerous Premises—Owner’s 
Duty.—The proprietor of a building is liable for an in- 
jury occurring thereir ‘*hrough his negligence only 





when the injured person comes upon the premises by 
his invitation.—SOUTH BEND IRON WORKS V. LARGER, 
Ind., 39 N. E. Rep. 209. 

171. NEGLIGENCE—Break in Gas Pipe.—The breaking 
of agas pip’, and the consequent escape of gas, 
whereby one is injured, are facts from which the jury 
may infer negligence on the part of the gas company. 
—CARMODY V. BOSTON GASLIGHT CO., Mass., 39 N. E. 
Rep. 184. 

172. NEGLIGENCE—Evidence of Damage.—In an ac- 
tion by a husband for the loss of his wife’s services 
and society, though defendant’s negligence, evidence 
of disturbed marital relations, when restricted to a 
mitigation of damages, is not reversible error.—SUL- 
LIVAN v. LOWELL. & D. ST. Ry. Co., Mass., 89 N. E. Rep. 
185. 

173. NEGOTIABLE INSTRUMENTS—Accommodation In- 
dorsers.—Where plaintiff and defendant were accom 
modation indorsers upon a note discounted for the use 
of its maker alone, plaintiff being the payee, and in 
dorsing under defendant, the latter is liable, no agree 
ment having been made to the contrary.—MOORE Vv. 
CUSHING, Mass., 89 N. E. Rep. 177. 


174. NEGOTIABLE INSTRUMENTS — Accommodation 
Paper.—A promissory note given by the payee of an- 
other note to the maker thereof is a sufficient consid- 
eration therefor, and is not accommodation paper, 
though made for the mutual accommodation of the 
parties.—FARBER V. NATIONAL FORGE & IRON CO., 
Ind., 39 N. E. Rep. 249. 

175. NEGOTIABLE INSTRUM*NT—Action by Assignee— 
Set off.—In an action by an assignee ofa note under 
seal against the maker, defendant having proved the 
purchase before suit brought of an overdue note of the 
payee of the note sued on, to defeat the rights of set- 
off, the burden of proving notice to defendant, at the 
time he bought the note, that the note sued on had 
been assigned to plaintiff, is on plaintiff.—BURFORD V. 
FERGUS, Penn., 30 Atl. Rep. 844. 


176. NEGOTIABLE INSTRUMENT -—- Action on Note by 
Indorsee.— W here,in an action on a promissory note by 
an indorsee thereof, the defense interposed is fraud in 
the inception of the note, the burden is upon the 
plaintiff to prove that he is a bona fide holder for value; 
but, where the only defense is a failure of considera- 
tion, the burden is upon the defendant to overcome 
the presumption that the note was transferred before 
due for value, inthe usual course of business.—KEL- 
MAN V. CALHOUN, Neb., 61 N. W. Rep. 615. 

177. NEGOTIABLE INSTRUMENT — Fraud — Burden of 
Proof.—Iu an action by an indorsee ofa promissory 
note against the maker, where the defendant pleads 
fraud in the inception of the note, the burden is upon 
the plaintiff to show that heis a bona fide holder for 
value.—FAWCETT V. POWELL, Neb., 61 N. W. Rep. 586. 

178. NEGOTIABLE INSTRUMENT — Indorser on Note.— 
The burden is on the holder of a note to show that the 
maker thereof was insolvent, so as to excuse him, un- 
der Rev. St. art. 1208, from suing the maker, in order 
to fix the liability of an indorser.—OGLESBY V. NORTH 
DALLAS Imp. Co., Tex., 288. W. Rep. 1016. 

179. NEGOTIABLE INSTRUMENT — Note—Assignment 
without Recourse.—In case the holder of a negotiable 
promissory note makes a transfer thereof, by a written 
assignment, without recourse, in pursuance of an 
agreement between the maker and the assignee, this 
assignment must be interpreted by the precepts of the 
Civil Cotle, and not by those ofthe law merchant.— 
GUMBELL V. BOYER, La., 16 South. Rep. 465. 

180. NEGOTIABLE INSTRUMENT—Note—Fraud in Pro- 
curement.—The phrase, ‘‘fraud in its procurement,” 
as used in section 2785 of the Code, has no reference to 
fraud in the contract out of which a negotiable security 
arises, or in the consideration for which it was given. 
Hence, fraud in these respects does not affect a bona fide 
holder for value, who receives a negotiable promissory 
note before it is due, and without notice of any defect 
or defense.—GROOMS V. OLLIFF, Ga., 20 8. E. Rep. 655. 
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181. NEGOTIABLE INSTRUMENTS — Payment—Banks 
and Banking.—A note having been left with a bank for 
collection, the maker obtained it from the bank, 
marked ‘‘Paid,” by giving the bank his check on said 
bank for the interest due, and his note, payable to the 
bank, forthe principal. He had on deposit enough 
money to pay the check. The bank charged his ac- 
count with the check, and credited the payee’s account 
with the amount of the check, and the new note, but 
did not credit the maker’s account with the new note: 
Held, that the transaction constituted a payment of 
the interest, but not ofthe principal, since the bank 
had no authority to take anything but money in pay- 
ment.—SCOTT V. GILKEY, IIl., 39 N. E. Rep. 265. 


182. NUISANCE—Liability of Purchaser.—Where the 
owner of land erects upon it a structure which isa 
nuisance to the owner of adjoining land, a purchaser 
or lessee from him who erects the nuisance is not 
liable for continuing to maintain the offending struct. 
ure, without notice from the adjoining owner, anda 
request to remove it.—PHILADELPHIA & R. R. Co. Vv. 
SMITH, U. 8. C. C, of App., 64 Fed. Rep. 679. 


183. OFFICERS — Liability for Official Conduct.—An 
officer who acts strictly within the duties imposed 
upon him by law is not responsible individually for 
acts committed in the discharge of official duties.— 
THIBODAUX V. TOWN OF THIBODEAUX, La., 16 South. 
Rep. 450. 

134, OFFICERS—School Trustee— Appointment.—The 
office of ‘‘long-term” school trustee is separate and 
distinct from that of the short term, and a certificate of 
appointment which does not State that it is for the 
long term is insufficient to entitle the appointee to 
that position.—STATE V. MBDER, Nev., 33 Pac. Rep. 668. 

185. OFFICERS—State Commissioners—Powers.—The 
act of May 21, 1894, amending sections 319.321, Rev. St. 
(91 Ohio Laws, 400), requires that the different classes 
of the printing of the state shall be let by the com- 
missioners of public printing as separate contracts, 
with discretion in the commissioners to let the por- 
tions embraced in the seventh class in one or more 
contracts. The commissioners have not authority to 
entertain a bid embracing two or more classes of the 
work as a whole.—STATE COMMISSIONERS OF PUBLIC 
PRINTING, Ohio, 29 N. E. Rep. 193. 

186. OLEOMARGARINE —Illegal Sale.—St. 1891, ch. 412, § 
4, which prohibits the selling from a vehicle on the 
public street of “oleomargarine, butterine or any sub- 
stance made in imitation or semblance of pure butter” 
without the sign therein provided for, applies to all 
kinds of oleomargarine, whether designedly made to 
imitate butter or not.—COMMONWEALTH vy. CRANE, 
Mass., 39 N. E. Rep. 187. 

187. PARENT AND CHILD—Custody of Children.—In 
contention among relatives for the custody of infants, 
the future welfare and interests of the child are the 
paramount consideration, even as against the claim of 
either or both of its parents, and notwithstanding a 
statute recognizing the superior rights of the father.— 
SLATER V. SLATER, Va., 20S. E. Rep. 780. 

188. PARTITION—Judgment for Cost.—A judgment in 
partition set apart a portion of the land to unknown 
heirs, and, after apportioning the costs among the 
parties, ordered that any of such parties paying the 
costs which another party should have paid could is- 
sue execution therefor against the land assigned to 
such other party. The portion of the unknown heirs 
was sold on execution for such costs: Held, that the 
personal judgment against such heirs for costs was in- 
valid, rendering a sheriff's deed based on an execu- 
tion sale made thereunder inadmissible in evidence. 
—GILLON V. WARE, Tex., 28S. W. Rep. 1014. 


189. PARTITION OF LAND—Life Tenant and Remain- 
der-man.—One to whom land is devised to hold as 
long as she may remain a widow isa ‘‘life tenant,” 
within Act 1887, ch. 214, § 3, providing that in proceed- 
ings for partition the life tenant may join in the peti- 


» tion, and that on a sale the interest on the value of the 
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share of the life tenant shall be paid to him annually, 
—GILLESPIE V. ALLISON, N. Car., 208. E. Rep. 626. 

190. PARTNERSHIP—Authority of Partner.—In an ae. 
tion against copartners, the admissions of one part. 
ner as tothe scope of the partnership business, not 
made at the time the contract sued upon was execn.- 
ted, are not admissible against the other partner,— 
TAFT V. CHUBCH, Mass., 39 N. E. Rep. 283. 

191. PATENTS—Statutes of Limitations.—Under Rey, 
St. § 721, providing that “the laws of the several States 
shall be regarded as rules of decision in trials at com. 
mon law, in the courts of the United States, in cases 
where they apply,’ the statutes of limitations of the 
severalS tates apply to actions at law for the infringe 
ment of patents brought within their borders.—Camp. 
BELL V. CITY OF HAVERHILL, U.S. 8. O.,15 S.C. Rep, 
217. 

192. PLEADING — Verified Answer.— A Verified, un- 
qualified denial of material facts, such as the defend- 
ant is allowed to deny, raises an issue of fact, which 
either party is entitled to have tried by a jury, andit 
will ordinarily be error to strike out such answeras 
sham.—LORANGER V. BIG MISSOURI MIN. Co., 8. Dak., 
61 N. W. Rep. 686. ¢ 


198. POWER OF ATTORNEY—Sale of Land.—An attor- 
ney in fact authorized to sell his principal’s land “for 
such sum or price and on such terms as to him shall 
seem meet” is only authorized to sell for money.— 
PAUL V. GRIMM, Penn., 30 Atl. Rep. 721. 

194, PRINCIPAL AND AGENT.—W here a principal requests 
his agent to purchase for him a certain machine, with- 
out stating the price to be paid therefor, the agentis 
authorized to pay the market price therefor, and re- 
cover the same from the principal, though the ma- 
chine does not prove to be what the principal ex- 
pected.—CLIFTON v. Ross, Ark., 28S. W. Rep. 1085. 

195. PRINCIPAL AND AGENT—Authority of Agent.—An 
agent authorized to accept a deed of land for his prin- 
cipal has no authority to agree to the insertion ofa 
clause whereby the principal assumes a mortgage on 
the land.—METZGER Vv. HUNTINGTON, Ind., 39 N. E. 
Rep. 235. 

196. PRINCIPAL AND AGENT—Embezzlement by Agent. 
—An agent who receives a sum of money from his 
principal, to be paid toa third person, is individually 
liableto such person for the sum received.—MaTHONI- 
CAN V. Scotr, Tex., 28S. W. Rep. 1063. 

197. PRINCIPAL AND SURETY—Action against Surety.— 
The relation of principal and surety may exist without 
the knowledge or consent of the principal, provided it 
is voluntarily assumed by the surety for the accom 
modation of the beneficiary, and based upon a suffi- 
cient consideration.—GIST Vv. FEITZ, Neb., 61 N. W. 
Rep. 621. 

198. PRINCIPAL AND SURETY—Action on Bond.—In aa 
action against sureties on the bond of a treasurer to 
recover money unaccounted for by him, evidence of 
the state of his accounts with a banking house at the 
time the bond was executed is inadmissibie to limit 
defendant’s liability, in the absence of proof thatall 
moneys received by him had been deposited there.— 
MAHON V. KINNEY County, Tex., 28S. W. Rep. 1024. 

199. PROCESS—Summons.—An officer has not, “as & 
matter of law,” right to amend his return to a sum- 
mons; but the court may, under its discretionary 
power of amendment, in meritorious cases, grant him 
leave.—CAMPBELL V. SMITH, N. Car., 20S. E. Rep. 7%. 

200. RAILROAD COMPANY — Contributory Negligence. 
—In an action for damages against a railroad compaty 
by the surviving parents for the loss of their son rua 
over and killed by the locomotive, the defense of con- 
tributory negligence will not avail if by reasonable 
care on the part of those in charge of the train, the ac- 
cident could have been avoided.—McCGUuIRE v. VICK8- 
BURG, 8. & P. R. Co., La., 16 South. Rep. 457. 

201. RAILROAD COMPANY—Fires.—A railroad company 
permitting dried grass and straw, etc., to collect 00 
ts roadbed is liable for damages caused by a fire com 
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municated thereto by sparks from an engine, and 
spreading therefrom to adjoining land.—BLACK Vv. 
ABERDEEN & W. E. R. Co., N. Car., 208. E. Rep. 713. 

202. RAILROAD COMPANIES — Injuries to Persons on 
Track—License.—One who is killed by a train while 
walking along the track for his own convenience with- 
out any invitation from the railroad company, al- 
though it has permitted others to walk along it, is at 
most a mere licensee, for whose death no recovery can 
be had unless it was caused willfully, or by negligence 
so gross as to imply wilifulness.—CLEVELAND, C. OC. & 
Sr. L. Ry. Co.,v. TarTT, U. 8. ©. C. of App., 64 Fed. 
Rep. 823. 

203. RAILROAD COMPANY—Liabilities—Injury to Child. 


—A railroad company owes no duty to achild play- . 


ing in its yard to see that he does not jump on its mov- 
ing cars.—BARNEY V. HANNIBAL & ST. J. R. CO., Mo., 
2S. W. Rep. 1069. 

204. RAILROAD COMPANY — Street Railroads—Ease- 
ment in Streets.—A street railway company is not in- 
capable of taking a grant of aright to use streets ofa 
city for its railway foraterm extending beyond its 
own corporate franchise, the interest granted being 
assignable.—DETROIT CITIZENS’ ST. Ry. Co. v. CITY OF 
Detroit, U. 8. C. C. of App., 64 Fed. Rep. 629. 


205. REMOVAL OF CAUSES — Amount in Dispute.— 
Plaintiff brought an action in a State court against de- 
fendant, alleging usury ina note and mortgage given 
by him to defendant, and asking for an injunction to 
restrain defendant from selling the mortgaged prop- 
erty under a power contained inthe mortgage, and for 
judgment against defendant for $1,696.74. Defendant 
removed the case to the United States Circuit Court: 
Held, upon motion to remand, that the matter in dis- 
pute exceeded $2,000, besides interest and costs, the 
principal controversy being over the exercise of the 
power given to defendant by the mortgage, the value 
of which to defendant was measured by the sum to se- 
cure which itwas given.—DICKINSON Vv. UNION MORT- 
GAGE, BANKING & TrusT Co., U.S. ©. C. (S. Car.), 64 
Fed. Rep. 895. 


2066. REMOVAL OF CAUSES — Citizenship — State as 
Party.—An action by aState against a citizen of an- 
other State is not an action between citizens of differ- 
ent States, within Act March 3, 1875, ch. 137, as amended 
by Acts March 3, 1887, ch. 373,and August 13, 1888, ch. 
$66, stating the cases of which the Circuit Courts bas 
jurisdiction, and which may be removed to itfrom a 
State court.—POSTAL TELEGRAPH CABLE CO. V. STATE 
OF ALABAMA, U. S.S. C., 158. C. Rep. 192. 

207. REPLEVIN —Veudor against Vendee—Judgment.— 
Where, in replevin, defendant pleads that he originally 
obtained possession from plaintiff under a conditional 
contract of sale for a certain price, and the property is 
sold by order of the court, without objections from de- 
fendant, and the proceeds applied in payment of the 
contract price, plaintiff is entitled to a judgment for 
the balance due on the contract price.—HALL Vv. TILL- 
MAN,N. Car., 208. E. Rep. 726. 

28. Res JupicaTa—Right to Set Off Judgments.—An 
application to the common-law court by a defendant 
asking that court to set off a judgment recovered 
against him there against one he holds in the same 
court against the plaintiff is an application to the 
equitable jurisdiction of that court, in the exercise of 
which that court acts upon precisely the same princi- 
Ples as this court does on a bill filed here for the same 
Telief.—WEsT NEW YORK SILK MILL Co. v. LAUBSCH, 
N.J., 30 Atl. Rep. 814. 

209. Res JupicaTa — Splitting Cause of Action.—A 
Cause of action for damages for the negligent killing 
oftwo horses, at the same time and place, is entire 
ind indivisible, and a recovery in a separate action for 
the death of one is a bar to as ubsequent action for the 
death of the other.—St. Louis 8S. W. Ry. Co. v. Moss, 
Tex., 288. W. Rep. 1038. 


210. RIGHT TO DOWER—Purchase by Mortgagee.—A 
conveyed land to B, who gave a mortgage for tho 





price. B afterwards reconveyed to A part of the mort- 
gaged land, together with other land, in satisfaction 
of the mortgage which was satisfied. A, subsequently 
sold to defendant that part of the land reconveyed to 
him, and thereafter B died: Held, that B’s widow was 
entitled to dower in the land so acquired by defendant. 
—JEFFRIES V. ForT,S. Car., 208. E. Rep. 755. 

211. SALE — Contract of Warranty.—An ice-making 
machine having been delivered by the vendor in an 
incomplete condition, plaintiff, who agreed, with such 
vendor’s concurrence, and in consideration of having 
received the obligations of the vendee, a receiver, for 
the whole price, to complete it according to the terms 
of the original contract, holds them subject to such 
rights of the receiver to enforce warranties by the 
vendor as would exist were they in his hands.—CRooK 
Vv. BALTIMORE & O. R. Co., Md., 30 Atl. Rep. 701. 

212. SALE—Warranty.—Defendant agreed to ship to 
plaintiff a certain amount of paving stone according 
to dimensions set forth in specifications furnished by 
plaintiff. Held, that there was no implied warranty 
that the stone would be suitable for a particular 
work, in the absence of evidence that defendant knew 
what such work required, and agreed that the stone 
should be tested by its requirements.—TALBOT PAVING 
Co. Vv. GORMAN, Mich., 61 N. W. Rep. 665. 

213. SALE OF FERTILIZER—Validity.—Code, § 141, pro- 
vides that a sale of fertilizer shall be void unless a tag 
furnished by the commissioner of agriculture be at- 
tached to each package: Held that, where fertilizer is 
sold by a resident of another State to be shipped to 
and delivered free of freight charges in Alabama, the 
sale is void if the tags are not attached tothe package 
when delivered, though they were attached when 
shipped.—BROWN V. ADAIR, Ala., 16 South. Rep. 439. 

214. SPECIFIC PERFORMANCE — Deed—Non-joinder of 
Wife.—Where a vendor sells a tract of land to his 
vendee, and executes to such vendee a deed, in which 
his wife joins, but the certificate of acknowledgment 
is so defective in form as not to release the contingent 
dower of the wife part of the purchase money having 
been paid in cash, and time having been given for the 
residue, specific performance of the contract will not 
be enforced by compelling the payment of the residue 
of the purchase money, unless such defendant is al- 
lowed to retain a sufficient amount of such purchase 
money to adequately indemnify him against such con- 
tingent right of dower.—THORN V. SPROUSE, W. Va., 20 
8. E. Rep. 676. 

215. STATUTES—Repeal of Special Act.—In case, after 
a general act upon the subject of usury, an act is passed 
imposing a different penalty for a single county,and still 
later the general act is amended, in which no reference 
whatever is made to the special or local act, the latter, 
being radically inconsistent with the special or local 
act, and by negative terms covering the whole of the 
subject-matter, operates as a repeal of such speciai or 
local act.—BOGARDUS V. GORDON, N. J., 30 Atl. Rep. 
812. 

226. STATUTES—Revisory Statute.—Revision of stat- 
utes implies a re-examination of them. The word is 
applic d to a restatement of the law in an improved or 
corrected form. A revision is intended to take the 
place of the law as previously formulated.—JERNIGAN 
v. HOLDEN, Fla., 16 South. Rep. 413. 

217. TAXATION—Exemptions—Church Property.—Act 
1893, ch. 296, § 20, exempts from taxation property used 
exclusively for religious, charitable, or educational 
purposes, and provides that all property not used 
exclusively for such purposes, or which is held for the 
purpose of speculation, investment, or for rent, shall 
not be exempt: Held, that credits and notes belong- 
ing to a religious society, the income from which is 
applied to educational, religious, and charitable pur- 
poses, are exempt.—CONGREGATION OF UNITED BRETH- 
REN OF SALEM AND VICINITY V. BOARD OF COM’RS OF 
FORSYTH CoonTy, N. Car., 208. E. Rep. 626. 

218. TAXATION—Privilege Tax on Store.—A place where 
thereis exposed for sale old iron, old glass, old ropes, 
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wool, hides, fur and cotton is a “store” within Code 
1892, § 3390, providing for a privilege tax on a store, to 
be paid tothe State.—PITTS Vv. MAYOR, ETC., OF CITY 
OF VICKSBURG, Miss., 16 South. Rep. 418. 

219. TELEGRAPH COMPANY—Unrepeated Message.—A 
condition printed on telegram blanks, that the com- 
pany should not be liable for mistakes or delays in the 
transmission or delivery, or for non-delivery, of any 
unreapeated message, beyond the amount received for 
sending thesame, is reasonable and valid, and relieves 
the company from liability, except for gross or willful 
negligence.—BIRKETT V. WESTERN UNION TEL. Co., 
Mich., 61 N. W. Rep. 645. 

220. TRESPASS — Cutting Timber. — One contracting 
with another forthe cutting and delivery to him of 
timber on certain land rented by him, and lying adja 
cent to plaintiff's, who fails to acquaint himself with 
the true line between their properties, is liable, as a 
negligent cotrespasser with that other, for timber cut 
on plaintiff's land.—CRISLER Vv. OTT, Miss., 16 South. 
Rep. 416. 


221. TRIAL -- Competency of Juror.—The fact that a 
juror who was incompetent because of relationship to 
one of the parties did not know it, and on his prelim- 
inary examination erroneously answered a question 
‘with reference thereto in good faith, does not affect 
the right to a new trial on account of such incompe- 
tency.—TEGARDEN V. PHILLIPS, Ind., 39 N. E. Rep. 212. 

222. TrRIaL—Continuance.—On application for con- 
tinuance it appeared bythe affidavit of his attorney 
that defendant was the sole defendant in an action for 
slander; that he hadameritorious defense, and had 
prepared fortrial, but wasunable to attend on ac- 
count of sudden illness, which was certified to by his 
physician; that he was a necessary witness; that 
affiant could not try the cause without his assistance: 
Held, that it was errorto overrule the motion.—Post 
v. CECIL, Ind., 39 N. E. Rep. 222. 

223. TRIAL — Instructions.—The court can direct a 
verdict ifthe evidence is insufficient, but cannot, in 
its charge, do so indirectly, by belitting the evidence of 
defendant.—HEYDRICK V. HUTCHINSON, Penn., 30 Atl. 
Rep. 819. 

224. TRUST — Resulting Trust—Fraudulent Convey- 
ance.—Where one conveys land to his son in fraud of 
creditors, no trust results in favor of the other heirs of 
the grantor on his death, though the claims of the 
creditors are barred by limitations.—SELL v. WEST, 
Mo., 288. W. Rep. 969. 


225. VENDOR’sS LIEN — Assignment of Notes.—Under 
Mansf. Dig. § 474, making the vendor’s lien retained in 
a deed a security for the purchase notes, which passes 
to the assignee of the notes, such lien is analogous to 
a mortgage,and may be enforced by a bona fide pur- 
chaser of the notes, unaffected by the equities between 
the grantor and grantee.—PULLEN Vv. WARD, Ark., 28 
8S. W. Rep. 1084. 


226. VENDOR’S LIEN — Payee of Purchase-Money 
Note.—Where a grantee of land, at the request of the 
grantor, executes anoteto a creditor of the grantor 
for part of the purchase price, such creditor acquires 
a vendors’s lien on the land.—ZWINGLE Vv. WILKINSON, 
Tenn., 288. W. Rep. 1096. 


227. VENDOR AND VENDEE — Principal and Agent— 
Ratification.—The owner of a life interest in certain 
realty conveyed the fee thereof to another fora cer- 
tain sum, a part of which sum the remainder-men 
agreed to accept for their interest in the property ; and 
without further consideration, all but one of them 
deeded their interests to the grantee in such sale. 
This one knew, when he accepted his share of the pro. 
ceeds, of the sale, and that this was the consideration 
therefor. Proceedings having been established to con- 
demn the land for school purposes, he assigned to an- 
other his share in any award that should be made: 
Held that, having ratified the sale, his assignee ac- 
quired no interest in the award.—TOWN OF ANSONIA 
v. COOPER, Conn., 30 Atl. Rep. 760. 





228. VENDOR AND VENDEE—Sale at Auction—Statute 
of Frauds.— Defendants advertised that they would 
sell certain land at auction to the highest bidder with- 
out reserve. At the beginning of the sale, the aue. 
tioneer, agent or defendants, read aloud the adver. 
tisement, plaintiff being present. The bids advanced 
to $1,700, when plaintiff bid $1,725, and the auctioneer 
said: ‘‘I don’t like to accept an additional bid of $25, 
Will you make it $1,750 if I knock the property down to 
you, provided you are the highest bidder? The plaint. 
iff agreed, and bid $1,750. The auctioneer called for 
further bids, but none were made, and. the sale was de- 
clared adjourned: Held that, if the talk between 
plaintiff and the auctioneer amounted to a contract, it 
was void, because not in writing.—BOYD V. GREENE, 
Mass., 39 N. E. Rep. 277. 


229. WATERS—Navigable Water—Bridge—Injunction. 
—A bill for injunction by arailroad company which has 
lawfully erected a bridge across a navigable river, 
with a draw of ample width, against a navigation com. 
pany, for towing tugs though in such a negligent 
manner as to endanger the bridge, does not ask relief 
in the nature of a regulation of commerce, such as can 
only be prescribed by congress.—T« xa8 & P. Ry. 00. y, 
INTERSTATE TRANSP. Co., U.S. 8.C.,15S. E. Rep. 2. 


230. WATERS—Obstruction.—One who claims that he 
was not allowed to submit an issue to a jury must 
show that the issue could not, by proper instructions, 
have been included in the issues submitted.—FLEMING 
v. WILMINGTON & W. R.Co., N. Car., 20 S. E. Rep. 
714. 

231. WATERS—Riparian Rights—Accretion.—The fact 
that accretions are due wholly or in part to obstruc- 
tions placed inthe river by third parties, does not 
prevent the riparian owner from acquiring title 
thereto.—TaTUM Vv. CITY OF ST. LOUIS, Mo., 288. W. 
Rep. 102. 

232. WaTERS—Surface Water— Railroad Company.— 
A declaration alleging that a railway company, by 
choking up the ditches on its right of way, and the 
drains and ditches leading therefrom, caused water to 
flow on plaintiff’s land, the latter being on the plaint- 
iff’s own land, is demurrable, it not being the duty of 
the company to keep unobstructed the ditches on prop- 
erty not owned by it.—JOLLIFFE jv. CHESAPEAKE &0 
Ry. Co., Va., 20S. E. Rep. 781. 


233. WILL—Estates.—A testator devised all his prop- 
erty to his daughter, subject to the condition that, 
until she reached the age of 25, she should only have 
the income thereof; that after that time she should 
‘thave the full care, control, management, and cus- 
tody of said property;” that,should she die leaving 
issue of her body, the remainder of said property 
should pass to and be vested absolutely in such issue; 
but that, should she die without issue of her body, 
such remainder should pass to and be absolutely 
vested in another devisee: Held, that the daughter 
did not take a fee.—HEALY v. EASTLAKE, Ill., 39 N. E. 
Rep. 260. 


234. WiLL—Legal Heirs.—Where a testator, in his 
will, provided that all his estate should go to his 
widow, and at her death or marriage his son was to 
have 40 acres, and the residue of his land was to be 
‘*divided equally amongst all his legal heirs,” the son, 
having taken 40 acres, was not also entitled to a share 
of the residue, as one of the legal heirs.—GRIFFIN V- 
ULEN, Ind., 39 N. E. Rep. 254. 

235. WILLS—Nature of Estate Devised.—A_ testator 
devised land to two persons, stating that such devises 
were to enable them to support his insane brother for 
life, and also that they were madeon the condition 
that said devisees ‘‘will agree with my executor to do 
this.” The insane brother died before the death of 
the testator: Held, that the provision for support was 
a condition subsequent, and excused, and that the. 
provision for the agreement with the executor was @ 
collateral requirement, to be fulfilled after the title 
had vested.—Hoss v. Hoss, Ind., 39 N. E. Rep. 255. 





